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PEEPAGB. 

The object of this work is not to discuss 
the Irish Land Question from either an 
economic or political point of view, nor to 
propose any specific alteration in the exist- 
ing law, nor indeed to suggest that any 
such alteration should be made. 

It aims at no more than to afford to 
those who desire to study the subject prac- 
tically, in an, untechnical and popular form, 
some, perhaps useful, information upon the 
following points : the legal theory of the 
hiring of land ; the rules relative thereto 
elaborated by the civil lawyers and adopted 
by the French Code ; the rules of the 
English Law upon the subject; and the 
alterations in the latter introduced into the 
Irish Law by the Acts of the 23 and 24 
Vict. ch. 164, and 33 and 34 Vict. ch. 46 ; 
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and also to suggest certain qaestions which 
must be seriously considered by those who 
would frame a new Landlord and Tenant 
Code for Ireland, or further amend the ex- 
isting system. 

The extracts from Pothier are all taken 
from the short treatise * Du Contrat de Bail 
k Eente,' and those from the Code Napoleon 
from the 8th title of the Third Book • Du 
Contrat de Louage,' and specific references 
have not therefore been appended to the 
text. 

The Acts of the 23 & 24 Tict. e. 145 
and 33 & 34 Vict. c. 46, and the judicial 
decisions thereupon, are pubUshed in an 
available form in * The Statutes relating to 
the Law of Landlord and Tenant in Ireland 
since I860,' by F. Nolan and K. E. Kane, 
Third Edition. 

A. G. E. 
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THE 

lEISH LAND LAWS. 

INTRODUCTION. 

DmoNa the past year many articleB have been 
vritteii, and speeches made, advocating altera- 
tions, more or Ibbb extensive, in the Irish Lav of 
Landlord and Tenant, and suggesting nev legis- 
lation whereby the relations of the owners and 
occupiers of land in Ireland may be estabUshed 
npon a permanent and satieiactory basis. 

When the abolition or reform of any system 
of law is taken in hand, it is of the first import- 
ance that the enactments of the existing code 
should be clearly understood ; nothing is more 
dangerous than a partial repeal of legal prin- 
ciples, which leaves other rules, which are either 
their logical antecedents or consequences, still 
subsisting ; or an Hl-considered reform which 
leaves mingled together in hopeless confusion 
enactments of different origin and contradictory 
natore. 
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2 THE IRISH LAND LAWS. 

It must be confessed that many of those irh» 
have dealt lately with this Bnbject have failed to 
maetei the changes produced in the Irish Law of 
Landlord and Tenant by the Acts of 1860 and 
1870, and have proceeded npon the assumption 
that the law as it now eziste ie the same as that 
which subsisted prior to the former date. It ia 
not to be expected that laymen should take npon 
themselves the irksome and nninteresUng task of 
mastering the Acts of 1860 and 1870, and of en- 
quiring npon what principles the reforms in these 
statutes proceeded, and to what extent the previous 
law, for the better or for the worse, was thereby 
altered. The enthusiasm of more than one advo- 
cate of a reform of the Irish law has been cooled 
by the discovery tiiat the legal injustice, the sup- 
posed existence of which had struck him as a cry~ 
ing wrong, formed no part ctf the law in question, 
and he has been hence induced te consider th& 
complaints of the working of the present system 
as wholly unfounded. It may, therefore, be use- 
ful to lay before the public, in a brief and popular 
form, the leading principles of the existing Irish 
Land Law; to show how it has grown to be what it 
is ; how it differs from that existing in England ; 
npon what principles these changes have .been 
made ; and te draw attention to the points in 
which the Irish Law, and the Soman and French 
Law npon this subject, resemble or contradict 
each other. 

It is not the object of this work to propose 
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INTBODDCTION. 3 

any specific alteration or amendment in the ex- 
isting law. The enquiry what the law ia, and 
how it came to be what it is, is entirely dietinct 
from that whethei the ezisting law should be 
amended, and if so, in what particulars, and to 
what extent. It is needless to observe that no i 
mle of law dealing with the contracts of owners 
and hirers of land is in itself objectively good or 
bad ; the law which ia most advantageous in one 
Society would, if suddenly introduced into another, 
seem unjust, and probably prove mischievous ; the 
good or evil effects of any law depend upon its 
being applicable or inapplicable to the social con- 
dition of the society into which it is introduced. 
The nnreformed English Real Property Iaw of 
the fifteenth and sixteenth centuries had become 
simply intolerable in the nineteenth century ; bat 
great as are the evils which ariae from the unrea- 
sonable retention of an antiquated system, they 
are not greater than those caused by the introduc- 
tion, into a comparatively backward commonity, 
of laws constructed for a wealthy and progressive 
society. The question how, and to what extent, 
the Irish Land Law should be altered involves 
lie consideration of both the present social con- 
dition of Ireland and its probable future — a very 
large and di£Bcult subject, foreign to the olgeota i 
and outside of the scope of the present work. 
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CHAPTER I. 
CUSTOMARY TENURES. 



To avoid the false analogies vliich upon this 
Babject are frequently drawn from various an- 
cient and modem systems of law, and the reforms 
which were from time to time effected in them, 
it is to be observed that all laws defining the 
rights and duties of landlords and tenants are 
cUviaible into two distinct classes, differing alto- 
gether in their origin, first principles, and develop- 
ment. 

The more ancient systems of law dealing 
with the present aa well as with many other 
legal relations are purely, cuatomary ; these are 
not laws in the technical sense of the term, but 
simply statements of the manner in which indi- 
vidufds standing in a certain legal relation to 
each other have hitherto acted, and to which 
course of action public opinion requires that 
future members of the community shall conform 
their conduct. The custom having been reduced 
to writing and enforced by a sanction, becomes 
thns in a somewhat circuitous foshion ' law ' in 
the proper sense of the term j snch a system of 
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CUSTOMAST TENUKES. 5 

rules vhen once established may be altered or ' 
expanded by an act of the sovereign authority, 
but it will always retain its eseential character, 
namely, that the reciprocal rights and duties of 
ihe landlord and tenant arise by law from the 
relation in which they stand to each other, 
and neither spring from nor are referred to any 
contract previously entered into between the 
parties, but are fixed and incapable of alteration 
even by agreement of the parties themselves. Of 
such a nature was at the commencement of this 
century the relation of the Prussian noble and 
peasant,* and at a later period that of the Russian 
boyar and serf, and traces of this ancient system 
still remain in the English copyhold tenures. 

' The PruBsiBii peasantB owned the peasant-land of an 
estate bj> as high a title as tlie lord held the nobie-lsnd of 
the same ; thus tlie peasants did not hold of the loM, nor 
was there any relation of contract between them. The WlA. . 
conld not eject a peaaant nor remove him from ofi the 
estate, nor purchase the holding of a peasant family ; be- 
caose the full nnmber of peasant hearths had to be kept up 
for the poipoees of the coDscriptioD. The peasants did not 
paj rent in the proper sense of the term, bnt were bound to 
render theii lords certain senices, the performance of which 
was enforced by means other than eviction. What these 
means were may be easUy siumised, if it be remembered 
that until within the last few years the nobles of Mecklen- 
bei^ retained lie right of flogging their serfs. 

The celebrated reform of the Prussian law simply per- 
mitted the tenmit to compound for the services to which 
his land was subject, and. to continue to hold hjs own land, 
or the residne of it, released in future from any feudal 
obligation. 
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Q THS IBISH LAND LAWS. 

As coetomary tenures have always been of 
exceptional rarity in Ireland, and have within 
the last few years ceased to exist, we may disre- 
gard the first class of tenures known as cuatomaiy, 
and turn our attention ezduaively to the second 
or conventional class. 
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CHAPTER II. 

CONVEMIOHAL TENUBES. 

As commnnitiea increase in wealth and land ao- 
-qtiires a commercial value agriculture . becomes 
-a distinct profession, and the possesBioa of land ie 
^eeired as an ordinary investment of capital. It 
is obvione that it ie more advantageous for the 
fiurmer who desires to make profit by agriculture 
that he should preserve his capital intact and 
pay for the right to occupy his iann by allotting 
to the owner of the land a cert^iin proportion of 
the annual produce, than that he should sink all 
or a lai^e proportion of his capital in the absolute 
jrarchase of an estate. Thns the increasing wealth 
of a community introduces an entirely new view 
of the relations between the owner and the occu- 
pier of land ; the right to occupy and cultivate 
land is sold like any other marketable article ; 
the owner of the land endeavours to obtain the 
highest market value, and Uie tenant strives to 
make the most advantageous bargain possible. 
In such a rapidly changing state of society the 
tild rules of land tenure, which represent the 
'Original relation of lord and vassal, or &eeman 
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8 THE IBISH LAND LAWS. 

and serf, are found inapplicable and inconvenient^ 
and all classeB in the community are interested in 
aboliBliing the aatiquated rules of tenure and per- 
mitting IJie ownerB of land to let and the tenants 
to acquire the possession of land npou such terms 
as they may a^ee upon between themselves. 

In every progressive society the laws relative 
to the rights and duties of the owner and hirer 
of land tend to follow an invariable order of" 
change ; the parties are permitted to make their 
own bargains; land may be dealt with as any 
other commodity ; the law ceases to define before- 
hand by fixed mleB what shall be the reciprocal 
rights of the owner and hirer of land, and 
leaves to them, within wider or narrower limits, 
by their contract to determine as between them- 
selves what shall be their respective rights and 
duties. This alteration in the theory of the re- 
lation of landlord and tenant is only one example 
of the great step in legal development which is- 
technically called the shifting of rights from the 
basis of status to that of contract. When thia 
change has once taken place the Executive no 
longer interferes to compel men to act according 
to certain invariable, and often nnintelligible, 
rules, but to enforce contracts entered into by 
the parties, who by their mutual stipulations 
have, in feet, made the law for themselves, 

In no contract, whether dealing with land or 
any other subject-matter, do the parties express 
in eaatenao all the rights and obligations which 
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fiow fifom the actiial terms of their agreement ; 
the vast majority of such rights and obligationa 
are not ezpreBsed in the contract itself, but are 
annexed to it by the lav ; yet they are regarded as 
implied terms of the contract; and rightly so, 
because the parties roust be taken to have had 
regard to them when they entered into their 
contract, and also because they were at liberty 
(save in specially excepted cases) to have con- 
tracted themselves out of them. The contracts for 
the hiring of land, which are in ordinary use, are 
very restricted in number; and the implied terms 
of the contract being, or being supposed to be, 
well known, a very short i^eement provides for 
a large nmnber of cases, the specific enumeration 
of which would be tedious and impossible, the . 
parties being left at liberty, if they otgect to the 
implied terms, to sabstitute others for them by 
an express contract. If the rights and obligations 
of the parties are referable to the contract which 
they have entered into, an obvious difficulty arises 
if the poasession of land has been given to the 
tenant without any definite contract having been 
arrived at ; it is, therefore, necessary for the law 
to presume or make a contract for the parties, the 
terms of which are enforced as if it had in &ct 
been entered into. The discussion of the question 
what contract the parties ought to have entered 
into, and into which for the purpose of any action 
they are to be presumed to have entered into, led 
the civil lawyers to consider what were the rights 
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10 THE IBISH LAND LAWS. 

and obligationa which, in the ease of the hiring 
■of land, would have been acquired or incurred by 
the partieB to the transaction, if they had both 
been honest and intelligent men and had ondei^ 
stood the nature of the contract into which they 
«ntered. In proeecnting this enquiry the civil 
lawyers were free from the influence of feudal 
ideas, and founded thefr conclusions upon the 
intrinsic nature of the contract itself and the 
obvious principles of ethics; and the abstract 
contract thus developed by them became a model 
for subsequent legislation ; and being specifically 
embodied in the Code Xapolton, has widely in- 
fluenced European ideas as to the respective 
rights of owners and hirers of land. The fiiirest 
mode of drawing our attention to the peculiar 
characteristics of the system of land tenure in 
Ireland is to compare the provisions of that law 
with the contract to be implied in the ordinary 
-cases of the hiring of land, as framed by jurists 
who were perfectly &«e from that prejudice in 
&vour of landlords which has been transmitted, 
like an hereditary taint, through the successive 
generations of English la^^ers. 

The simpleBt and best treatise upon the sub- 
ject written by a French lawyer is the tract of 
Pothier entitled 'Traits du Gontrat de bail & 
rente,' which has manifestly formed the basis of 
the sections 1 and 3, book III., chapter viii., of 
the Code ' Du Contrat de Louage,' The contract 
for the letting of lands for agriculture or pasture 



p:hy Google 



COirVENTIONAL TENDSES. 11 

18 termed in the French Code ' bail il ferm^,* and 
is treated as a snbsectioii of the chapter deaUng 
vith the general contract of hiring (' Du Contrat 
de Looage *). 

Pothier defines the * bail & rente simple ' as 
a contract by which one of the parties lets, and 
yields possession of, certain land to the other, 
and covenants for the qniet enjoyment thereof, 
subject to the reservation of an annual rent, con* 
eisting either of a sum certain of money or of a 
fixed proportion of the annual produce which he 
retains to himself out of the lands, and which the 
other reciprocally binds himself to pay so long as 
he shall enjoy the possession of the lands in 
question. 

The contract regarded from this point of 
view creates reciprocal duties and rights; the 
rights of the landlord are the complement of the 
tenant's duties ; and farther, neither party can 
claim his rights unless and until he fulfil his 
duties. 

The full enjoyment by the tenant of the 
lands demised is a condition antecedent to the 
right of the landlord to require the payment of 
his rent, and the tenant has not any right to 
continue in the posseBsion of the premises unless 
he pay the rent. Whatever, therefore, be the 
date of the contract, the reciprocal duties created 
thereby do not come into operation until the 
tenant is put into possession of ihe premises de- 
mised. 
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12 THE IRISH LAND LAWS. 

By the contract the lessor is snpposed to 
transfer to the lessee the ownership (* la pro- 
pri4t4 ') in the premises snbjeot to a. charge of 
the rent npoQ the interest of the lessee ; the rent 
is primarily a charge upon the lessee's interest, 
and the leasee personally bound to pay it only so 
long as he remain in actual possession ; and the 
obligation to pay the rent eeasea if the lessee be 
dejnived of the enjoyment of the premises. 

The duties of the lessor are stated thus, to 
put the lessee into possession and to guarantee 
him the quiet possession of the premises de- 
mised J those of the tenant to pay the rent, to 
treat the premises in a husbandlike maimer, 
and to surrender the premises at the end of the 
term in the condition in which he himself had 
received them. 

The theory of the French civilians as to the 
nature and recovery of rent is the point in which 
they are most at variance with English ideas. 
Their views on this matter can only be under- 
stood if two points are steadily borne in mind, 
viz.,(l) that a 'bail 4 ferme' partook of the nature 
of a sale as well as of a hiring, a question dis- 
cussed by the Koman lawyers (Justinian's 'Insti- 
tutes,' lii. 24), Under this apparently verbal 
discussion there lurks, as is often Uie case, a 
question of importance. If a lease be considered 
as a si^e of the lands for a greater or less period, 
the consideration being not a sum of money but 
an annuity of equivalent duration and charged 



p:hy Google 



OONVEKTIONAL TENUBES. 13 

Upon the lands demised, the court must take into 
consideration all equities which could be relied 
upon by a defendant resisting the specific per- 
fcomance of a contract of sale. If a vendor in- 
daced a purchaser to gi^e so disproportionately 
large a price, or a porchaBer induced a vendor to 
accept so absurdly small a price that the disparity 
of the price itself was evidence of fraud, the civil 
law would refuse specific performance of tiie con- 
tract ; so if the rent reserved in a lease was so 
mnch in excess of the value as to be evidence of 
fraud, the court would allow the lessor to recover 
only the fiiir value of the premises i * Pareille- 
ment, de mSme que la bonne foi ne permet pas 
au vendeur de vendre au-del^ du juste priz, elle 
ne permet pas non plus au bailleur d'imposer par 
le bail la charge d'nne rente trop forte qui excMe 
le juste prix.* This principle was equally appli- 
cable to the case of the lessee : ' Le bail 4 rente 
4tant un contratcommutatif oil chacone des parties 
entend recevofr autant qa'elle donne, la bonne 
foi oblige le preneur de se charger par le bail 
d'une rente qm ne soit pas au-dessous de la juste 
valeur de la propri^t^ de lli^ritage qui Ini est 
tiansf£r6 par le bail.* It is not to be understood 
that in au ordinary case the court enquired as to 
the actual value of the premises, aud fixed the 
rent at that amount disregarding the terms of the 
contract ; in case of extraordinary and dispropor- 
tionate excess, a disproportion produced by or in 
itselt evidence of frtiud, it disregarded the fraa- 
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14 THE IRI8H LAUD UWS. 

dolent rent and tre^«d the case as an action for 
use and occnpation. Tliat this is the correct oon- 
■traction to be placed apon this passage^of Pothier 
is shown by the following extract from the work 
of Merlin, who wrote with the treatise of Fothier 
before him : ' Qaaad le priz da bail n'^^al^iait 
pas la valeur de la jonissance de la chose loale, 
la convention n'en anrait pas moins toat son 
effet. £n cela le contiat de looage diffgre de 
celui de vente. On sait qae le vendenr pent 
&ire rescinder la vente lorsqu'elle a 4it6 &ite 
poor une somme aa-dessoas de la moitiS du 
jnste prix.' 

> Mais de quelque consideration qne soit la U- 
BLon dans le contrat a louage, elle ne pent pas le 
&ir6 r^eondre, h. moins qn'elle ne soit accom- 
pagn^e de quelqnes circonBtances particnli^es, 
telles que le dol on rerrenr. La raisos en est 
que I'incertitude de la valenr des revenues des' 
temps k veaii pent mettre on jnste equilibre entre 
la condition du bailleur et celle du preneur.' ' 

If the rent reserved upon a contract for the 
letting of land had continned to be what in early 
times it was, a fixed proportion of the groBs pro- 
dnce of the land, the rent which the lessor woald 
have received most have varied with the greater 
or less abundance of the harveBt. The lessor 
and lessee were at first practically partners in 
the crop, the lessor supplying the land and the 
lessee the laboor. When the lessor conmmted 
■ Snb V. Banz, torn. 1, fol. 707. 
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his fixed proportion of the crop into a fixed annoal 
payment two equitable roles were introduced : (1) 
that the landlord Bhonld be taken to have cove- 
nanted that the annnal produce would exceed the 
rent, and (2) that if the crop MLed by any un- 
foreseen cause the lessor should shajre the loss 
with the lessee. The application of this principle 
will appear in the subsequent extracts from the 
French Code. The mode in which the rent 
might be recovered vas determined by the stand- 
point from which the nature of the rent was 
regarded. Bent might be considered as either 
(1) an annnal sum which the tenant had con- 
tracted to pay as the consideration for the posses- 
sion of the lands, or (2) as an annuity charged 
upon the interest of the tenant in the lands, or 
(3) as the share of the landlord in the annnal 
produce of the lands, or (4) as a sum of money 
the payment of which was a condition precedent 
to the tenant's right of occupation. 

The landlord had, therefore, a personal action 
not only against the tenant and his heirs, but 
also agaiast third parties in possession who had 
acquired it with notice of the existence of the 
reiit, and against their heirs for the recovery of 
the arrears of the rent which accrued during 
their possesBion or that of their ancestors. As 
to the arrears of rent which had accrued prior 
to the purchase of the tenant's interest hy an 
assignee in poBsession, the landlord had no per- 
sonal action against the assignee, but be could 
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16 THE IRISH LAND LAWS. 

proceed to recover all arrears by am ' hypothecary * 
action ; that is, be could treat the arrears of rent 
as a charge apon the tenant's interest, and raise 
them by a sale of the interest, as if he vere a 
mortgagee for that amount. ' Cette action nut 
de I'affectation de lli^tage an payement de ces 
arrerages. L'h^ritage sujet & la rente fonci^ 
4tant proprement le debitem' de h. rente dont il 
est charg4, c'est nne suite qu'il eoit affects an 
payement de tons les arrerages qui en sont dus.' 

The laadlord had further a right, similar to 
the hypothec of the Scotch law, to treat the 
produce of the lands and property upon the 
lands as specifically pledged to hTm for the pay- 
ment of the rent. When the tenant, personally 
liable to the payment of the rent, was himself in 
possession, the landlord possessed a very stringent 
power of thus recovering his rent, which was de- 
fined — ' une esp^ce de droit de gage eur les fruits 
aie de I'h^ritage charge de la rente, et sor les 
meubles qui en occupent les logis, lequel droit se 
perd lorsque les choses ont ete transp<at^es hors 
de I'h^tage, si le creancier n'en a pas poorsuivi 
le retabhssement dans le court dfilai qui lui est 
accorde. Ce droit, de mgme que oelui do locateur, 
s'^tend k toua les meubles qui servant a I'exploita- 
tion de la maiaon ou m^tairie sujette a la rente fon- 
cifire, quand m€me ils n'appartiendraient pas an 
d^biteur de la rente. C'est aoasi une aoite de ce 
droit que, lorsque les fruits et les meubles qui 
4taient dans I'hSritage sujet & la rente en ont 
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COMVENTIONAL TENUKE8. 17 

^t^ d^plac^s, le seigneur de rente fonci^ a, 
comme les locateurs de maieons et m^tairies, le 
droit de les suivre et de les faire r^tablir pour sa 
afiret^.' 

If the farm had been sublet, the right of the 
landlord did not attach upon the crops or the 
goods of the subtenant, but upon the interest in 
the lands of the tenant, namely, the rent payable 
under the subletting. It is necessary to observe 
that the right to treat the produce of the &rm as 
charged with the rent is entirely different in its 
origin &om the right of distress given to land- 
lords by the English law. If the tenant failed to 
perform any of the obligations, the fulfilment of 
which was the condition upon which he was en- 
titled to the possession, his interest in the lands 
necessarily determined. This result followed not 
merely from the breach of express stipulations, 
such as an express agreement to build and im- 
prove, but also from implied covenants, as, for 
example, for the payment of rent and the proper 
cultivation of the land. The interest of the tenant 
was not, however, summarily determined, as upon 
a proviso for re-entry upon breach of covenants 
in an English lease ; the judgment of a court was 
requisite to declare the tenant's interest forfeited. 
Courts which followed the equitable principles of 
the Roman law were not likely to determine the 
tenant's interest unless the breach of covenants 
bad been substantial and wilful, nOr without giv- 
ing the tenant an opportunity of fuliilling his 
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obligations. Thus, in the case of the action 
brought by the landlord seeking not merely pay- 
ment of his rent, but also an ejectment for non- 
payment of rent (' pour rentrer dans I'heritage a 
d^faut de paiement '), it ia observed, ' A I'egard 
de I'autre objet de Taction, qui est de rentrer 
dans I'heritage a d^faut de paiement de la rente, 
le bailleur n'y est re^u que lorsqu'il lui est dii 
plusieura termee ; .mfime en ce cas le juge, avant 
de statuer deiiuitiTement, a coutume d'ordonner 
que le preneur sera tenu de payer dans un certain 
temps, fix^ par la sentence, &ute de quoi il sera 
permis au bailleur de rentrer.' If the tenant paid 
rent and costs wiUiin the time limited, he could 
dismiss the action and remain in the farm. 
Whatever was the judgment, the action being 
essentially for the recovery of rent, he could pay 
the rent and costs at any time before execution 
and the re-entry of the landlord ; but after such 
execution and re-entry the tenant had no further 
time to redeem (' il ne seroit plus k temps d'offirir 
le paiement dea arrerages '). The right of the 
landlord being to secure the payment of his rent, 
or for this purpose to determine the tenancy, he 
was entitled to recover the farm in the same state 
as it was when originally let. In such a case the 
tenant also was entitled to the value of his im- 
provements {amMiorations), and an account was 
settled, in which he was credited with their value 
and debited with the rent. The re-entry of the 
landlord did not extinguish the personal Liability 
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of the tenant to pay the aireare, a rule inconsis- 
tent with the theory that the teoaDt's interest in 
the lands was the primary security. 

Jd the absence of express agreement, a con- 
tract on the part of the tenant was implied that 
he would till the ground in a husbandlike man- 
aer, and keep all buildings, &c., in proper repair ; 
and the failure to perform these duties involved a 
forfeiture of his interest, and liability to the dam- 
ages ' resultant de ce que I'heritage vaut moins que 
la rente par lea degradations qu'il y a faites.* This 
claim of the tenant for compensation for improve- 
ments upon the re-entry of the landlord under a 
judgment in an action for non-payment of rent 
arises from the fact that the landlord, by the form 
of the action which he has selected, determines 
the tenancy before the period appointed for its 
regular effluxion. If the Ic^al relations of land- 
lord and tenant are referred exclusively to con- 
tract, a tenant who gives up the possession at the 
end of his f«rm can have no claim for compensa- 
tion for improvements if he be merely required 
to give up the land in the same condition as that 
in which he received it ; but if a landlord himself 
determines an interest of uncertain duration, or 
one of certain duration, before the date fixed for 
its termination, the claim of the tenant for oom- 
peasation for his improvements is an obWous 
equity. 

This distinction is clearly taken in the Brehon 
law tract known as the bpeacb* coTUA|cljcer* AijOfo 
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' If the land has been let for hire, and no time 
has been specified, whatever length of time he 
shall be upon it, whether with necessity or with- 
out necessity he goes, he shall leave behind the 
erections. If he be noticed to quit, whether it 
is done with or without necessity, he may carry 
away his erections with him. If a term has been 
specified, and the term has expired, he shall leave 
his erections behind.' — AnderU Laws of Irdaiid, 
vol. IV. pp. 132-133. 
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CHAPTER III. 

THE CODE KAP0L£0N. 

The Code Napoleon ia not an exhaustive 
treatiee- — merely an outline statement of the 
broad principles of law applicable to certain legal 
relations; the sections dealing with the rela- 
tion of landlord and tenant lay down wide 
general principles leaving the application of 
them to the executive, and avoiding any re- 
ference to forma of procedure. In the Code 
the letting of land is treated ae felling under 
the ordinary contract of hiring ('louage*), and 
the rights and duties of both parties as implied 
from the contract into which they have entered. 
A few brief extracts will show that the principles 
of the Code are almost identical with those of 
Pothier. The obligations of the landlord (bail- 
leur) are briefly defined : * Le bailleur est, par la 
nature da contrat, et sans qu'il soit besoih d'au- 
cmie convention particnliSre, tenu des trois obli- 
gations suivantes: (1) II doit d^livrer an preneur 
la chose lou^e, et cela en bon itat de reparation 
de toute espSce. (2) Le bailleur doit entretenir 
la chose lon^ en ^tat de servir a I'usage auquel 
elle est deetin^, et par conB&jnenee il doit y faire 
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toutes les reparations qui penvent devenir n^ff- 
saires, Lee obligations du bailleur et du preneur 
BODt Bueeeasives; le bailleur n'acquiert le droit 
aa priz du louage qu'an far et & mesore qn'il 
procure au preneur la jooissance de la chose 
iouee. (3) Le bailleur est tenu de faire jouir 
paisiblement le preneur de la chose Iouee.' 

Ae to the obligations of the tenant they are as 
follows : ' Le preneur est tenu de deux obligations 
principales: (1) De payer leprixdu bail auxteimes 
conrenus. (2) D'user de la chose Iouee en bon p^re 
de &imlle ; le preneur devant user de la chose lou4e 
en bon p^e de famille, il est Evident qu'il r^pond 
des degradations et des pertes arriveee pendant 
Ba jouissance, soit par son fait, soit par le &it des 
personnea de sa maison, de ses soue-Iocataires, ou 
de ses concessionaires. Le preteur devant user 
de la chose suivant la destination des parties, le 
bailleur pent, en caa de violation de cette obliga- 
tion, conclure soit des dommages et interSts, soit 
(mivant la gravite des circonstances k la resilia- 
tion du bail.' The right of the landlord to re- 
enter for a breach of contract ia not therefore 
absolute, but depends upon the actual injury 
arising ftom. the breach, and may be resisted 
upon equitable grounds. 

It is distinctly laid down that the letting is 
determined ' par d^faut du bailleur ou du preneur 
de satisfaire & ses engagements.' 

If the lauds demised exceed or fell short of 
the supposed quantity the rent is to be propor- 
tionately increased or diminished. 
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The principle that the tenant forfeits his in- 
terest if he fail to fulfil the covenants implied 
from the nature of the contract is carried to the 
utmost in the following passage : ' Le prenaur 
d'un bien rural doit le gamir de beatiauz et d'us^ 
teneiles n^essairee k son exploitation, sinon il 
peut etre expulse : il ne serait pas admis & donner 
d'autres sfiretis du payment des fermages, car 
les bestiauz et les uetensiles sont exi^s non; 
seulement comme sureto du payment des fer-, 
magee, mais comme gaxantie d'une bonne culture., 
Le preneur pent encore Stre expuls^ s'il aban-' 
donne la culture, s'U ne cultive pas en bon p6re 
de famille, s'il emploie la chose louee a un 
autre usage que celui auquel elle est destinee, 
on, eQ general, s'il n'ex^ute pas lett clauses duj 
bail, et qu'il r4snlte de h, un dommage grave 
pour te bailleur. En cas de resiliation provenant 
d'un fait quelconque de preneur, celui-ci est tenu 
de domm^ee et int^r^ts.' 

The obligation of the landlord to share in the 
loss arising from the crop is based upon the 
implied contract of the landlord to guarantee 
that the farm let is what is technically termed 
* une possession utile.' The obligation to share 
in the loss does not, however, arise, unless the 
deficiency of the crop exceeds one-half of an 
average harvest ; and in the case of a letting for 
a term of years, the tenant to obtain a reduction 
of Us rent must extend the account over the entire 
period of the letting, and prove a loss of more 
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tbaii half of the ordinary crop, taking both good 
and bad years into account.' 

The tenant, upon giving up the farm, muat 
leave it in the same condition as he received it 
in. ' Le fermier sortant doit laiBser k celui qui 
lui succ&Je dauB la culttire les logements conve- 
nables et autree focilites pour lea travauz de I'ann^e 
suivante. Le fermier doit laiaser les pailles et 
engrais de I'annfe, s'il les a re^us a son entree 
en jouissauce ; s'il ne lea a pas refus, le proprie- 
tAire pent les retenir sur estimation, car il a un 
droit fond4 en raison & ce que sea terres ne wient 
point appauvries.' 

If a tenant be put into possession of land 
tinder a contract in which the term or dumtion 
of the tenancy is not stated, it is necessary for 
the court to supply this defect in the agreenent. 
The duration of a letting cannot be logically de- 
duced from the nature of the contract. The con- 
tract of hiring or letting land is essentially the 
same whether the term is one or a thousand jears. 
The duration of the letting is to be inferred from 
the surrounding circumstances and the object 
with which the land was taken by the Ifflsee. 

' It ia clear that as an aocoaat ib to be taken of pr<ifit oi 
loss for the entire term, this rule is inapplicable to alease 
for ever ; and in the case ot an Irish tenancy from jai to 
year, in which the landlord cannot eriot the tenant witfaont 
oompenaation for diBtnrbance, it may be suggested thai the 
teonre as between parties is of a qoaa-perpetiul nature, and 
would not therefore fall, as has been Bn^ested by aome, 
within the equity of this principle. 
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In the case of an agricultural lease {d'un fonda 
rural) the duraUon of the letting is fixed by the 
time required to get in a harveat of the crop 
usually cultivated upon the lande in question. 
In the case of corn-land, vineyards, &c., such a 
letting would be equivalent to one for a year cer- 
tain ; but if the crop to be planted by the tenant 
ie not an annual produce, but of a longer duration, 
the letting is for as many years as there are sea- 
sons of the crop. 
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CHAPTER IV. 

THE FBEHCH LAW AS TO ' AM£uORATIO«.' 

It has been already stated that neither the 
Civil ' nor the French law recognised any right 
of a tenant for a fixed term to compensation for 
improvements ; he was simply bound to restore 
the lands io the state in which himself had re- 

' Under the head of aeeettvnt, Mr. Hnnter, in his volume 
upon Koman Law, page 1 32, tieats the case of a contract for 
liiring, as creating an important eiception to the general mle 
' omne quod Eedifioatnr solo cedit,' and oa hie aatbority refeis 
to three passages in the Digest, which however support his 
statement to but a limited extent. The Grat passage (D. 19, 2, 
19, j) amounts to no more than the statement that during 
the tenancy the tenant conid remove fixtnres. The second 
(D. 19, 3, 56, 1) deals with the case of a tenant whose ten- 
ancy had. been determined by the act of the landlord, and the 
mle agrees precisely in principle with the passage of Pothier 
before referred to. The third passage (D. 19, 2, 61, 2) deals 
with the case of a tenancy in which the landlord was entitled 
to receive as rent a proportion of the produoa, and the tenant 
by improvements, wbioh he was not bound to make, had 
caused the lands tc produce an extraordina^ annual crop. 

In the two latter oases the nature of the tenant's right is 
indicated by the natnre of bis legal remedy. In case No. 2 
he might proceed against the landlord in an action ' ex cod- 
dncto ' to recover his expenditure; in the case of No. 3 he 
night defend himself against the landlord claiming a pro- 
portiouate share of the gross produce of an 'exceptio doU mail.' 
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ceived them. The tenant under the Boman lav, 
not specifically as a tenant, but as one of the 
claes of those who were entitled to the possession 
of the land for a limited period, was practically 
secured compensation for certain improvements 
bjf the rule which permitted him to remove such 
ae were capable of removal, and thus to compel 
the proprietor to purchase such as were of prac- 
tical value. The mode in which this result was 
arrived at cannot be more clearly stated than in 
the words of Mons. Lesenue ; ' Qnand le maitre 
des materiaux a bati ecHemment but le fonds 
d'autiui rigoureusement il en perd pour toujours 
la propri^4, parce qu'il est cene^ les avoir gra- 
tuitement alienes au profit du maitie du terrain, 
qu'il est d'ailleura en feute d'avoir tto^rairement 
bati sur un eol qu'il savait n'gtre pas ^ lui, et il n'a 
aucone action ni exception pour se faire indem- 
niser ou reprendre les mat^riauz, soit qu'il poB- 
sMe, soit qu'il ne possMe pas le terrain. Telle 
est la rigueur du principe expos^ dans les Insti- 
tutes ; mais cette s^vSrit^ avait 4^4i adoucie d^ 
avant Juetinien par diverses d^lsions des juris- 
consultes et des emperems, qui permettent aa 
constructeur de mauvaise foi de revendiquer ses 
matSriauz apr^s la demolition, s'il n'est prouvS 
qu'il ait b&ti " dona/ndA ammo" qui obligent le 
propri^taire, revendiquant le fbuds, ^ indemniser 
ce constructeur des d^penses n^essaires qu'il a 
faites, et qui accordant k ce dernier I'exception 
de dol, si le propriStaire ne lui laisse pas eidever 
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tout ce qui peut l'4tre sans degradation, on ne 
iui en offre paa la valeur veniaJe ' {De La Propri- 
4ti, &c., sect. 99). Questions aa to improvements 
by a tenant are coheidered by the French lawyers 
from a point of view different from that in which 
we are accustomed to regard them. Such ques- 
tions are argued by us with the object of deciding 
whether the tenant should be compensated for 
his improvements ; by the French lawyers with 
the object of deciding whether the tenant should 
be bound to restore the lands to their original 
condition. Such questions, therefore, are not 
treated in the Code under the head of the hiring 
of land, but as apecific inatancea to which ghould 
be applied the general principles of accession, 
that is, the ndea which deal with the case of the 
properties of two individuals having been inex- 
tricably intermingled by the act of one of them. 
The general rule upon this subject ia very fully 
set out in the 655th section of the Code Civil : 
' Lorsque les plantations, conatnictiona, ouvrages 
ont 6t4 faits par un tiers et avec sea mat^riaux, le 
proprietaire du fonds a droit ou de les retenir, ou 
d'obliger ce tiers k les enlever. Si le proprietaire 
du fonds demande la suppression des plantations 
et constructions, celle-ci eat aux frais de celui qui 
les a faites, sans aucune indemnite pour Iui; il 
pent m^me ^tre condamne a des dommages et 
intfir^ts, s'il y a lieu, pour le prejudice que peut 
avoir 4prouv4 le proprietaire du fonds. Si le 
proprietaire pr^f^re conserver les plantations et 
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constructioiiR, il doit le remboursemeDt de la 
valeur des mat«riaux et du prix de la main- 
d'ceuvre saua egard a la plus oa moins augmen- 
tation de valeur que le fonds a pu recevoir. 
Neanmoins, si lea plaatatiouB et constructions 
et ouvrages ont ete iaits par un tiers ^vinc^, 
qai I'aurait condamue k la restitution des fonds, 
attendu sa bonne foi, le proprietaire ne pourra 
demander la suppression desdits ouvrages, plan- 
tations, et constructions, mais U aura le choix ou 
de rembourser la valeur des mat^riaux et du 
prix de la main-d'oeuvre, ou de rembourser une 
somme egale tk celle dont le fonds a angment^ de 
valeur.' 

The rights of the person who has made the 
improvements depend upon the question whether 
they have been made in good or in bad Mth ; 
the; are made in good faith when the person 
who made them believed that he himself was the 
proprietor ; in bad faith when he knew, or ought 
to have known, that he was not so. Hence it has 
been decided by the French Courts that a person 
himself entitled to a terminable interest in the 
land, under which head a 'fermier ' is included, 
must be held to have made the improvements 
' de mauvaise foi ' j ' and that therefore upon the 
determination of a tenancy the landlord is entitled 
to elect whether he would take the improvements 
of the tenant at their original cost, irrespective of 
the increased value of the ^m, or require the 
■ LeseDue, De la Prapriiti, Ico., p. 213. 
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outgoing tenant to restore the lands to their ori- 
ginal condition. The Canadian Code, which is 
merely a translation of the Code Civil, contains 
the 555th section of the French Code as section 
No. 417, and to prevent any mistake as to its 
meaning, gives, in section No. 412, an express de- 
finition of the term ' in good faith,' in accordance 
with the previous decisions of the French Courts 
above referred to. 

The principles of the Law of Landlord and 
Tenant adopted in the Code Napoleon are almost 
the same estahlished by the Roman, but the 
latter does not in the Institutes group them 
together in any single chapter, and they are 
throughout the work scattered under different 
heads,' but a comparison of the French Code with 
the analysis of the Roman Law upon the subject 
contained in Hunter's Boman Law will at once 
establish their identity.* 

> The Boman deci^oos and aatboiitiea on tbe subject aie 
collected in the 19tli Book of the Digeat. 

■ TMs right of the landlord to require the tenant, npoii 
the tetnUnation of the lettintr, to lestore the premisea to 
their OTiginal condition, bj the removal of useless, or mis- 
chievoos imyroremfott, is of considerable importance, and 
may be illustrated by the following : — A tenant holding the 
estate of the Skinners' Company for the residui; ot a long 
teim of 99 years, commenced to boild thereon an enormoos 
macron, which at the termination of the lease was left ou- 
finished and in a minons conditaon. In a suit to administer 
the assets of the tenant, a claim was broughtin by the Com- 
ptm; for waste, and one of the points relied npon was the 
partial erection and subsequent abandonment of the house In 
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question. Upon tbia point the claim failed, becanse the 
building of the house, aithoagb never completed, was what 
the English law defines as 'ameliorating WBSt£,' and the 
tenant waa not bound by any covenant to complete or ^eep 
it in repair. (Soott v. t^ilvie, M. of B. uareporled). 
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CHAPTER V. 

LEADING PRlNaPLES OF THE FBENCH LAW. 

The Roman Lav of landlord and tenant as 
codified by the French is a syatem thoroughly 
consequent and logical ; if the first principles 
upon which it is founded are once admitted, it is 
impoBBible not to admit its most extreme con- 
clusions. The system rests upon the following 



(1.) That there should be free trade in land, 
and that the rules aa to the hiring of land should 
be the same as those applicable to the hiring of 
any other commodity ; 

(2.) That the relative rights and obligations 
of a landlord and his tenant are solely derived 
from the contract into which they have entered ; 

(3.) That in default of any express agree- 
ment, and so ^ as their agreement is silent, their 
rights and obligations are such as equity would 
infer from the nature of the contract itself; 

(4.) That the rights and obKgationa of the 
landlord and tenant are strictly reciprocal ; 

(5.) That neither the landlord nor tenant can 
claim the benefit of the contract unless he himself 
has previously fulfilled his obligations. 
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The French law is based upon the application 
to tlie landlord and tenant, with the utmost im- 
[ortiality, of the same general propositions ; if it 
gives no undue advantage to the landlord, it 
certainly does not favour the tenant ; it refuses 
to regard the relation of landlord and tenant as 
anything exceptional, and applies to their rights 
and obligations the same principles and regards 
them in the same spirit aa it would those of the 
owner and hirer of the most ordinary article ; it 
is the most complete and equitable application of 
the rules of &ee trade to the case of the letting 
and hiring of land. 
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CHAPTER VI. 

THE EMOLISe LANDLORD AND TENANT LAW AS SUB- " 
SISTING IN ntELAKD PRIOR TO 1860. 

The English law upon this subject is, like mach 
else of English law, inconseqnent and illogical ; 
it consists of a yast and undigested mass of sta- 
tutes and legal decisions, piled up without any 
leading principle or definite ideas. Commencing 
at a period when the landlord was all-powerful 
and the tenant's rights wholly disregarded, it has 
been continually amended in favour of the tenant, 
BO much so that it is a question whether even the 
English Law as it now exists (or the Irish Law aa 
it stood before 1860) is not more beneficial for 
the tenant than the Roman or French Law, and 
whether the rights of the landlord would not be 
■^ vastly increased by the introduction into England 
of the Code Kapoleon. 

The lettings of lands in Ireland prior to the 
year 1870 may forthe present purpose be divided 
into three classes, m., (A.) Leases, (B.) Yearly 
tenancies, and (C.) Tenancies at will. 

(A.) In the case of a lease, the landlord by a 
deed granted the land in question to the tenuit 
either for lives, or for years (it is immaterial for the 
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present purpose vhetber a lease was freehold or 
not), subject to the pajment of the rent agreed 
upon, and the tenant on his part covenanted to pay 
the rent and to do or forbear from doing such other 
acta as had been agreed upon between the parties ; 
the lease generally contained a further proviso 
that if the tenant violated any of the covenants^ 
entered into by him, the Jandlord could re-enter 
and detennine the estate of the tenant. The 
effect of such a proviso was to place the tenant 
in the same position as to the payment of rent 
and the fulfilment of covenants as the French 
Law considers every tenant to stand in without 
any express covenant. 

(B.) Yearly tenancies or tenancies from year 
to year appear to have first arisen in the 16th 
century, and the validity of this &shion of letting 
was established as the result of Potkyns case, 14 
Hen. VIII. In this original case it is described 
as a * lease for the term of a year to commence at 
Michaelmas and continue unto the end of the 
said year, and so on to the next year, de anno in 
annum, as long as the pkrties pleased.' In ordi- 
nary language the letting was for an indefinite 
term of years commencing at a fixed date and 
determinable at the end i4 any current year by 
either party upon service of a six months' notice.' 

> LettingB of laud in Ireland for agricnltnnkl or pastoral 
pnrpoeee, by whioli tenandea from rear to year were created 
Bnliseqnently to the 16th August, 1876, are now to be-detei- 
mioable upon a twelve months* notioe to quit on any gale 



D,£,,t,7P-hy Google 



36 THE IRISH LAND LAWS. 

Thia mode of tenure suited the views of the 
owners of lands — then more anxious to secure 
political influence than to improve their estates — 
when the anfirage, previoualy confined to lease- 
holds, was in 1850, by the Act of tie 13-14 Vict, 
ch. 69, extended to the occupiers of land of the 
annual rating of I2l, 

A tenancy from year to year might exist for 
generations, and thus in the ideas of the tenants 
' it was r^arded as an ahnost perpetual interest, 
although subject at any time to be determined 
by a notice to quit; at an early period of the 
Common Law it would probably have developed 
into a perpetual customary tenure, as was the 
case of the copyhold tenure in England. 

(C.) A tenancy at will was a letting of land 
for such period as both landlord and tenant 
chose that the relation between them should 
continue — practically, so long as the landlord 
chose. But lands were very rarely held upon 
these terms, as such tenures could then be created 
only by special agreement. 

In the case of a letting 4hich did not specify 
the term for which the lands were held, the Eng- 
lish Courts had to decide what term was to be 
implied in the contract^ or inferred from the fact 
that the occupier was found in possession paying 
day oi the calendar year, in which the rent becomes due 
and payable, irrespective ot the period of the year at which 
the tenancy commenced ; and for certain Bpedfio porpoaea 
notice to quit may be served as to person only of the Hold- 
ing. 39. 40 Vic, ch. 63. 
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rent to the owner. This question was solved, as 
a matter of fact, by the assumption that the 
letting was similar to that in most ordinary use 
at the time ; down to the time of Lord Mansfield, 
the presumption was that the tenancy was one 
at will: from his date it was a tenancy &om 
year to year. 

It is uaeful now to consider what were the ' :? 
chief rights and obUgations, other than by ex- 
press agreement, of landlords and tenants in the 
same order as that in which they are dealt with 
in the French Code. 

As to the landlord's implied obligadons. (1) 
He did not guarantee to the tenant that he had 
good title to make the lease, and therefore, if the 
tenant were put out of possession by the trne 
owner of the land, he had no remedy against the 
landlord; (2) he was not bound to keep the 
premises in repair; (3) he did not guarantee to 
the tenant what the Ii>ench lawyers defined as a 
' possession utile.' 

The rights and obligations of the tenant, 
other than by express contract, were as follows : 
(1) He was bound to pay the rent reserved ; (2) 
he was prohibited £rom committing waste, that 
is, destroying the subject matter by pulling 
down buildings, &c. ; (3) he was bound to give 
up possession at the termination of the lettings ; 
(4) he was not bound to keep the premises in 
repair ; (fi) he was not bound to cultivate tiie 
premises * e» hon pbre de famiUe ; ' (6) he was 
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not bound to give them up in as good condition 
as he received them. 

The tenant was entitled, as any other owner 
of an interest in land, to sell or sublet hie farm 
to whom and upon what terms he pleased. It is 
^ frequently assumed that, in the case of a tenancy 
from year to year, the tenant had no such right, 
and the mistake may have arisen in the following 
manner. The tenant could convey to a purchaser 
nomore than he himself had, and, upon the sale 
of a tenancy from year to year, the landlord, if 
he had any objection to the porchasetj could de- 
termine the yearly tenancy by a notice to quit, 
and owners of land are, as a matter of &ct, un- 
willing to have a new tenant forced upon them 
of whose character and solvency they are igno- 
^ rant; the purchaser, therefore, as a matter of 
^ precaution, required an assurance from the land- 
lord that he was willing to accept him as a sub- 
atitute for the former tenant; but whether the 
landlord assented or not to the sale, all the in- 
terest of the previous tenant passed by the sale 
to the purchaser. 

The tenant who held land for a period of 
uncertain duration had a right to the annual 
industrial crops upon the lands at the deter- 
mination of his letting, and to return into the 
farm for the piurpose of harvesting and removing 
them ; this was technically termed his rig ht 9J 
'^aftblemerits. 

As toThe recovery of the rent, and the en- 
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forcement of covenants or agreemeuta entered 
into by the tenant, the payment and fulfilment 
of these was not a condition precedent upon 
which the tenant was entitled to retain the pos- 
session ; and his interest was not forfeited by the 
non-payment or non-fiilfilinent of them.' 

The law did not regard the relation of land- 
lord and tenant as a quasi-partnership-(soci^t^), 
nor did it treat the rent as the landlord's share 
in the produce of the &rm. Hence the rent was 
not a charge upon the tenant's interest by way 
of hypothec ; nor were the crops considered as 
pledged fat ita payment, nor was the landlord's , 
rent subject te dednctions on account of the loss 
of the crop. 

The modes of enforcing the payment of the 
rent were three : — 

(I.) A personal action might be brought < 
against the tenant either founded npon his ex- 
press contract, or upon the implied contract 
arising from his occupation, 

(II.) For a long period the English law re- 
garded the proceeding of distress as the ordinary 
mode of compelling the payment of rent. A 
distress was originally used to enforce the per- 
formance of feudal obligations, not the payment 

' The difEerenoe between the Bi^liah and Frenoli law 
npon this Eobject arose from the fact tliat the latter ref ened 
thapoueuion of the teoant solely to tlie cootract of hiring ; 
the fonnei considered the tenant to have acquired an actual 
ettate in the lands for the term specified In an antecedent 
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of money, and the rights of the lord had been 
restricted by the statute of Marlbridge to the 
bare power of seizing the gooda on the premises 
and retaining them as a pledge until the services 
were performed. But when the process of dis- 
tress was appHed to the recovery of a money rent, 
the right of the landlord was extended to that of 
^selling the goods seized, and retaining the arrears 
of rent out of the produce. Proceedings, by dis- 
tress required the performance of so many tech- 
nical forms, introduced for the benefit of the 
tenant, and the failure to comply with these 
legal technicalities, by rendering the whole pro- 
ceeding illegal ab initio, exposed the landlord to 
such heavy damages that a proceeding by dis- 
tress for the recovery of rent was always most 
reluctantly adopted.' 

' The disoiedit iato which the pTocess of recovering rent 
by distreis gradoally fell is illuBtiated by the Glenetal Orders 
of the Irish Cooit of Chancery for the maDagement of estates 
by the EeceiTers. By the 2nd G. O, of the 5th April, 1847, 
a Becelver was empowered, when the rent had remained 
unpaid for a certain time, to proceed by distress for the re- 
covery of such rent without any Kule or Order lor that pnr- 
poee, itith r^ffliuiy to be deemed a proper one in the Jirtt in- 
ttanee; bat he could noi, proceed either in the Superior or 
County Court for the recovery of the rent without the 
direction of the Master, The 32nd G. O. of the 19th of 
May, 18G7, amended the former by striking oat therefrom the 
provision that the remedy by distress should be deemed the 
proper one to be taken by the Beceiver for the recovery of 
lent in arrear, in the first instance, and directing that civil 
bill proceedings, where auitable, should be subatitnted in 
lien thereof. 
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(III.) The action of ejectment, an action to 
recover the poasession of land, could originally 
only be brought for non-payment of rent, when 
the letting was by a lease which contained a 
claose allowing tiie landlord to re-enter and 
avoid the lease npon the non-fulfilment by the 
tenant of his covenant to pay the rent. , The 
light to recover in the action rested, not upon 
the non-payment of the rent, but upon the deter- 
mination of the letting. Previous to 1851 the 
right to bring an ejectment when one whole 
year's rent had been in anear was extended to all 
cases of lettings under a written agreement, 
whether it did or did not contain a clause of re- 
entry, but was not applicable to the most 
numerous case of implied tenancies from year to 
year not created by a written agreement, but j 
arising from the fact of the payment of rent.' 
The landlord in the latter case could not eject 
the tenant for non-payment of rent, but waa 
forced to serve a notice to quit determining the 
tenancy; hence, if A on January 1, 1840, let 
land to B as a yearly tenant without writing, and 
B &jled to pay the second and third half-yearly 
gales, which fell due on December 31, 1840, and 
June 30, 1841, A would have bad to serve him 
with a notice to quit for January 1, 1843, and 
might thus have lost two and one half-years' rent 
before he could recover possession. To remedy 
' 6 Qeo. n, oh. i, a. 1 (Irish) ; and 26 Geo. 11, ch. 13, s. 
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this evil the right to bring an ejectment in the 
Civil Bill Courts upon non-payment of one year's 
rent was given to landlords, in the case of hold- 
ings at a rent of less than 50l. per annnm not 
held under a written agreement, by the 14 and 
15 Vict. c. 57, a. 73, but the tenancies of a 
higher amount remained Bnbject to the old rule. 
The Courts of Equity regarded the proviso for 
re-entry and forfeiture as merely a mode of se- 
curing the payment of the rent, and if^ there- 
fore, the tenant within a reasonable time (limited 
by statute to six months) paid the arrears of rent 
he could file a bill in Chancery to redeem his 
interest, and upon the settlement of an account 
between him and the landlord, in which the 
latter was charged with so much as he could in 
the interval without wilful defiinlt have made 
out of the premises, the forfeited lease was re- 
instated and the tenant put back into possession. 
i This process of redemption wa« carried out in the 
\ manner most inconvenient to both parties; the 
tenant was put out of possession, and thus his 
means of paying the rent seriously diminished, 
' and the landlord was put into possession of lands 
of which for six months he could make no pro- 
fitable use ; and as if the more to embarrass the 
landlord the mortgagees of the tenant had, it is 
difficult to see why, three fiulher months daring 
which they might themselves redeem. 

From the state of the real property law the 
-" person who ordinarily received the tent, and acted 
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as the owner of the estate, might not be legally 
entitled to take any proceedings against the 
tenant; the right to the rent, as it was tech- 
nically described, ran with the reversion — that is, 
in the theory of law, the relation of landlord and 
tenant did not arise tmless the landlord was, as a 
matter of ^t, entitled at law to the possessioQ of 
the premises demised upon the natural deter- 
mination of the lease. Thns, if A, entitled to the ' 
land for twenty years from January 1, 1840, let 
these lands to B for ten years from January 1, 
1850, the relation of landlord and tenant did not i 
arise, bat it would have ari^n if he had let' 
them for ten years from December 31, 1849. 
To the person who, claiming throngh the original 
landlord, was entitled to the possession of the 
lands on the determination of the lease the 
rights of the landlord as against the tenant 
passed. In most cases the person entitled to 
the ' reversion ' was a mortgagee, or trustee, or 
some other who had no practical connecti6n with 
the business in hand or knowledge of the estate. 
Hence most actions against tenants had to be 
Inronght in the names of those who were stran- 
gers to the estates, and were naturally unwilling 
to have anything to say to the matter. As the 
interest of the tenant frequently was dealt with 
in the same manner as that of the landlord, it 
was often the case that when the technical land- 
lord had been discovered it was equally difficult 
to discover the technical tenant. The l^al 
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subtletiea formerly in use to escape the diffi- 
culties created by equally absurd anterior legal 
subtleties are now bappilj forgotten ; but it can 

■ be easily understood that the probability that in 
a proceeding against a tenant the action would 

I be defeated by some wholly immaterial and 
purely technical point rendered those in receipt 
of the rents timorous of instituting actions, and 
afforded to the tenant a questionable protection. 

I Every improvement in the real property law has 
been injurious to ihe tenants ; to a man in 
possession, a defendant in ejection, no system of 
law is so advantageous as one hopelessly en- 

i tangled and incomprehensible. 

Upon the determination of the letting, thS 
tenant gave np the land as it stood, and the 
landlord took it up as it stood. If the tenant 
lost his improvements, the landlord might have 
thrown back on his hands a farm almost worthless 
from wasteful cultivation ; the inequities were in 
theory balanced, but in practice the rule told 
against the tenant.' The wilful running out of 
the land so injurious to the owner frequently 
occurred in the case of tenants for fixed terms, 
but did not so often arise in the case of yearly 

> This pB8Bi^ is fnllj jostified by the expressions of 
Baron Fuke in ' Hatlou c. Warren ' (1 Mee Sc Welab, 466) : 
> Tbe Common Law, indeed, does bo little to prescribe Oie 
retatire duties of landlord and tenant, since it lemet the 
latter at Uherty to purine any emtrte ofmaaagemmlt he pleaiei, 
provided that he ii not gviUy <tf mute, that,' kc 
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tenants who expected to hold on their &rma. In 
the latter case it was always in the power of the 
landlord, if a tenant improved hie &nn, to serve 
a notice to quit, and having got rid of his tenant 
and appropriated hia improvements to relet to 
another at a higher rate. Hence the notice to 
quit was frequently used as an unjust means of 
raising -the rent, inasmuch as the tenant was 
thus cordpelled either to abandon his improve- 
ments to the landlord, or to consent to pay a rent 
increased by reason of the increased v^ue which 
he himself had given to the &rm — such a pro- 
ceeding on the part of the landlord is what 
Pothier condemns as contrary to the rule of 
eqnity, ' qui ne permet pas de s'enrichir aux d^ 
pens d'autrni.' 

The principle of law laid down by Gains, ' id 
quod in solo nostro ab aliquo Eedificatum eat, 
quamvis ille auo nomine ledificaverit, jure natn- 
nJi nostrum fit, quia superficies solo cedit ' (L. 
II. a. 73), was adopted by the English law, but 
without the equitable exception annexed to the 
rule by the Roman Code. The English rule as to 
fixtures had not its origin in any feudal custom, - 
although it, like every objectionable portion of 
the landlord and tenant law, is popularly referred 
to the ' feudal system.' Like many other prin- 
ciples of the Eoman it was, without any legisla- 
tive authority, considered as portion of the 
English law upon the authority of Bracton, who 
copied into hia work De <Legibus, &c., Anglise, 
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passages of the Institntes and Digest without 
acknowledgment. It was the incompleteness of 
Bracton's statement of the rale of the Koman 
Law (Brae. 1. 2, c. 1, s. 4) which rendered the 
English law so rigid and inequitable. Hence 
anTthing annexed by the tenant to the premises 
became a fixture and part of the substance of the 
freehold ; he had therefore no greater intereat in 
it than he had in the premises themselves, and 
would be guilty of waste if he removed it. The 
strictness of the law had been relaxed in fevour 
of tiade and mann&cture, and ako as to articles 
of ornament and personal convenience ; but the 
question of fixtures remained a fertile subject of 
litigation, and the law reports contained learned 
juc^ments npon the rights of ike landlord and 
tenant as to gas pipes, grates, watei-batts, pumps, 
bells, pier-glasses, hothouses, &o.' 

' The distinctions drawn bj the E^nch Law as between 
•tnensimmeableB' and ' blent meablei' aie Joat as refined. 
No rale o£ English law aa W ' oonatmctive fiitnrefl ' eiceedj 
the following : ' Qnant box stataeB, ellea sont immenbleB 
lonqa' elles soot plao^ea dana.une niche pratiqitSe earprit 
ptnir U* ireeevovr, encore qn' elles pnisBent Stre enlevfes eaus 
fractnre on d£t£rioratton.' Code CitU, s. 62C. 
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CHAPTER VII. 

THE LANDLORD AND TENAHT ACT I MO. 

The law of landlord and tenant both in Eng- 
land and Ireland being in this most chaotic and 
illogical condition, an attempt vas made in Ire- 
land in 1860 to remedy its most glaring defects 
and to introduce some intelligible rules suitable 
to the existing state of society. It is easy to per- 
ceive why this reform was attempted in Ireland, 
but has not yet been introduced into England. 

Political eeonomiste universally asserted that 
the wretched condition of Ireland arose from the 
embarraseed circumstances and want of business 
habits of the Irish landowners. ' Substitute ' they 
said, ' for the present landlords, practical men of 
business who will invest their capital in the pur- 
chase of Irish estates, and deal with the property 
which they so acquire in a thoroughly commerci^ 
spirit ; the true interests of the kndlords and 
tenants are identical, and for his own benefit an 
intelligent landlord must improve the condition 
of his tenantry.' Thirty years since the political 
economists were the prophets of the period, and 
it was the received doctrine that free trade in 
land and the purchase of land to be dealt with as 
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a eomniarcial spemlatiDn vere the panacea for 
the soffennga <rf Izdand. The landloids* estates 
bemg pnn^kaaed in the Incambered Estates' 
Conrt as ramply and expeditioasly as fdmitore at 
a sheriff's sale, the mercantile pnnci{des had to 
be applied to the propnties purchased by the 
new capitalist landI<Hds. If capitalists irere to 
invest their monej in the pnrchase of estates, 
they were entitled to the Game freedran of dealing 
with their lands as was applicable to the case of 
afy other commodity. They claimed and were 
necessarily allowed, to make the best of their in- 
vestments by selling what they had bonght at 
the full market value. The obvioos rig^t, there- 
fore, of the pnrchaser was to let bis land for the 
highest rent which a tenant coold be induced to 
offer, because the market valne of any article is 
the highest price which it will fetch at an open 
competition. 

For the purpose of introdacing free trade into 
the relations of landlord and tenant it was aece»- 
saiy to sweep away all lingering tradition of a 
fendal connection, and to free the parties from 
the technicalities of an obsolete system of real 
property. 

The framers of the Act of 1860 attempted to 
Bimplify the legal relations of landlord ajid te- 
nant ; to consolidate previous statutes ; to place 
the letting of land upon the simple bads of con- 
tract; and to modify their rights, in sncli a 
manner, and to introduce such new implied agree- 
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menfcs as were suitable to the point of view from 
which they regarded the legal relation in question. 
An examination of the important eections of 
the Act of the 23-24 Vict. ch. 154 ahowa that 
it was not drawn in favoar of the landlord. The 
chief provisions of this Act, which regulated the 
relations of t^;riciiltaral tenants with their land- 
lords, were as follow : — 

I. The relation of landlord and tenant waa 
declared to be one founded on contract, express 
or implied, and not upon tenure (section 3) ; by 
the section the ancient doctrine of the necessity 
of a reversion was abolished. 

II. If a tenant under a written agreement 
after the expiration of his term continued in pos- 
session for one month after a demand for pos- 
session by the landlord, such continuance in 
possession might, at the election of the landlord, 
be held to create a new tenancy from year to year 
upon the terms of the previous tenancy (section 5). 

III. That in respect of agreements contained 
or implied in the contract of letting, every as- 
signee of a landlord's interest should have the 
same right as i^ainstthe tenant and his assignee 
as the original landlord had, and that every 
assignee of a tenant should have the same rigbtB 
as against the landlord as the original tenant 
(sections 12 and 13). By these sections a vast 
amount of legal erudition relative to what con-- 
tracts did or did not ' run with the land * was 
swept away, and the assignees of landlord and 
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tenant respectively were conaidered, not aB as- 
dgneea merely of an estate in the land, but as 
asBignees of the benefit of the original contract. 

rV. An assignee of a tenant's interest cannot 
firee himself from the fiilfihnent of the agreements 
contained in the original contract by an assign- 
ment to a third party without giving notice to the 
landlord of such assignment, and after the notice 
continues liable to the payment of the half-yearly 
gale of rent accruing next after the date of his 
notice (sections 14 and 15). This was to defeat 
the conmion practice of secretly assigning un- 
profitable leases to paupers. 

V. An assignment by a tenant of his interest 
with the consent in writing of his landlord re- 
leases the tenant from future liability under the 
agreements contained in the original contract 
(section 16). 

VI. The previous law as to fixtures was re- 
pealed, and it was enacted that in future ' all 
personal chattels, engines, machinery, and build- 
ings accessorial thereto, affixed to the freehold 
by the tenant at his own expense,'—' and so at- 
tached to the freehold that they could be re- 
moved without substantial injury to the free- 
hold or the fixture itself, and which should not 
have been erected in pursuance of any obligation 
or in violation of any agreement, might be re- 
moved by the tenant,' This section follows almost 
the words of the 525th section of the Code Civil, 
treating of the rules as to accession ; ' Le pro- 
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prietaire est centg avoir attache 6. son fonds dee 
effetB mobilierB a perpetuelle demeure loraqu'ils 
ne peuvent toe detaches sans 4tre fractures et 
d^t^rioresjou sansbriser ou det^riorerla partie du 
fonds a laquelle ils sont attaches.' 

VII. Upon a subletting with the written con- 
sent of the landlord, the subtenant by paying his 
own rent to the tenant is relieved from any lia- 
bility for the rent, which was reserved by the 
original lease ; but the landlord, if thetenant allows 
his own rent to run in arrear, can require the 
subtenant to pay him the rent reserved on the 
subletting in discharge of the rent reserved by 
the original lease, and any subtenant may pay off 
the arrears of the head rent and have credit for 
such payment as against his own rent (sections 
19, 20, and 21). 

VIII. In any action brought by a person 
claiming as an assignee of the original landlord, 
the ^t that the plaintiff, or some person through 
whom he claims, within three years before the 
action received the rent for one year, is prima 
feoie proof of title ^section 24). 

IX. The tenant of premises containing an } [ 
open mine may work the mine ; any tenant may ' , 
work open quarries on the lands or cut turf in 
unrecl^med bog for his own purposes or improve- 
ment of the ^m, but not for sale (sections 27, 

28, 29). 

X. A tenant at a yaj^-rent holding for an 
uncertain period is entitled to hold, in lieu of 

K 2 
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'^ ^emblements, the lands after the determination of 
I hie tenancy until * the last g^e day of the cnrrent 
year' (aeetioii 34). A tenant at a rent leas than the 
I full value letaiued his common right to emble- 
ments. 

XI. The destruction of the substantial subject 
matter of the letting, otherwise than by the de- 
feult of the tenant, and in the absence of any 
covenant on the tenant's part to repair, gives to 
the tenant a right to determine the letting by a 
surrender (section 40). This section is borrowed 
from the Civil liaw, and repeals the rule of the 
English Common Law, which, treating the cove- 
nants in a lease as collateral to the letting of the 
land, bound the tenant to pay the covenanted 
rent daring the term, notwithstanding the de- 
struction of the subject matter of the letting. 

XIT. In every lease (unless it be otherwise 
expressly agreed) there is to be implied on the 
part of the landlord covenants for good title to 
make the lease and for quiet enjoyment by the 
tenant without interruption by any person, Mid 
on the part of the tenant to pay the rent and to 
give up quiet possession of the premises in good 
and substantial repair and condition, on the de- 
termination of the lease (sections 40 and 41). 

XIII. In case of the surrender to, or resump- 
tion by, the landlord of any portion of the premises, 
his rights in respect of the residue of the land 
shall not be prejudiced (section 44). This section 
repeals the old rule that in neither of the cases 
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tnentioned in the section could the landlord re- 
cover any rent out of the reeidue; such a rule 
was absurd in the case of a. surrender ; but under 
the Civil Law the wrongful refumption by the 
landlord of any portion of the premises would have 
suspended his right to recover it. 

XIV. In an action for the recovery of rent, I 
the tenant may set off any debts due to him by I 
the landlord (section 48). \ 

XV. A landlord cannot recover by distress 
more than the rent of the last preceding year 
(section 51). Previous to 1870 the law considered 
the feudal process of distress as the primary 
remedy for the recovery of rent, and the action 
of ejectment as a secondary or substituted pro- 
ceeding; thus, in the earlier Acts dealing with 
ejectments for nonpayment of rent, the right to 
bring the action waa confined to cases in which 
there waa no sufficient distress on the lands. The 
relation of landlord and tenant being shifted to 
the basis of contract, the right to distrain could 
be no longer supported upon its original theory ; 
but if it had been attempted not merely to 
regulate it but to entirely abolish it, the landlord, 
not illc^cally, might have insisted that under a 
system of contract they were entitled to all tha 
remedies given by the Civil Law for the recovery 
of rent, 

I XVI. As to ejectments for the nonpay- 
ments of rent, any person substantially and 
beneficially entitled to the rent may bring an 
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, actionof ejectment for nonpayment of rent against 

! any tenant, whether holding under a written or 

! imipKed agreement, whenever a year's rent is in 

I arrear; when the year's rent ia less than 100?. the 

y, proceeding may be taken in the County Court; it 

I is snfiicient to maintain such an action if a tenancy 

can be shown to exist between the parties, and 

\ all the legal fictions and forme which previously 

! complicated such proceedings are now abolished ; 

the only necessary defendant to such an action ia 

the person in actual possession of the lands as the 

tenant or subtenant, and the snmmons (now the 

writ) is served upon him as in any personal action ; 

if no person is in possession, the sammons (now 

the writ) may be posted on the premises or 

nearest market town ; upon the writ of habere to 

I the sherifT the amount of the rent in arrear and 

. the costs must be endorsed, and the tenant may 

! pay the sheriff up to the moment of execution ; 

at any time within six months after the execution 

the tenant may pay the amount due for rent and 

costs into the court in which the action ia brought 

and thereupon apply to be restored to possession 

(sections 51 to 71). 

Proceeding upon the same assumption as the 
Civil Law, that the relation of landlord and 
tenant was merely a species of hiring, the points 
in which the Act of 1860 differed from the Civil 
Law are remarkable ; if it did not imply on the 
part of the landlord that the farm let was a 
* possession utile,* or make him in any case par- 
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ticipate in the loss arising from a failure of the 
crop, it neither gave him a jiypothec to secure 
his rent, nor a power to re-eater upon the breach 
of any agreement of the letting, escept upon the 
nonpayment of the rent; while it treated the 
relation of landlord and tenant as an ordinary 
contract, it treated thia relation as against both 
parties, as one etrictisevmi jv/ria, and not to be 
tempered by the equities bo much favom-ed by 
the Boman lawyers. The cause of these difTe- 
rences was the different views which the Roman 
and English lawyers took of the original nature 
of the contract itself. ( 1 ) The former considered 
a letting of land for a term to be a quasi-sale, 
with an equitable warranty that the land was 
worth the annual rent; the latter that it was 
a mercantile transaction subject to the rule of 
icaveat emptor.' (2) The former considered the 
rent as the owner's share in the proceeds of the 
farm, and therefore gave to the landlord the right 
of hyjothec, and compelled him to share in th& 
loss occasioned by a deficient harvest ; the latter 
held the rent as something collateral to the 
letting — cotemporary but not conditional: the 
tenant made his bargain, and, as in every other 
mercantile transaction, ran the chance of gain 
or loss. (3) The former considered the several 
agreements of the tenant, whether expressed or 
implied, as conditions precedent of his possession, 
and held, therefore, that the landlord could bring 
his action to re-enter upon the breach of any 
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agreement, expressed or implied ; the latter, con- 
ndering all sucli agreements (except tliat for the 
payment of rent) as collateral, gave the landlord 
no right to re-enter, and left him to Mb personal 
action for damages in all except the one excepted 
case. 

Notwithstanding the difierences above re- 
ferred to, the close resemblance of the Act of 
1860 to the French Code is most remarkable; 
the numerous points of similarity do not appear 
to have arisen &om the study or conscious adop- 
tion of the principles of the French system ; the 
form of the sections would lead rather to the 
conclusion, that its author was wholly ignorant 
of the Civil or French Law ; but these rules are 
the neeesBary logical consequence of the assump- 
tion common to both systems that the letting of 
land is to be treated simply as a contract of 
hiring. 
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CHAPTER VIII. 

THE EESOLTS OF THE ACT OF 1860. 

The Act of I860 swept away every trace of the I 
feudal relation between landlord and tenant ; the 
landlord, certainly, since the passing of this Act, [ 
has no more right to claim from his tenants any 
personal respect or political obedience than the . 
shopkeeper from hie customers ; the tenant has : 
DO more claim for the assistance and sympathy 
of the landlord than he has for that of his grocer, s 
They occupy in respect of each other simply the 
relation of any other merchant and his customers. 
If free trade in land was to be desired, it was 
&cilitated by this Act; if the simplification of 
the law was advantageous, this Act largely pro- 
moted it. Henceforth, the landlord was to differ J 
frx)m the village baker, butcher, grocer, or pub- / 
lican, merely in the nature of the article in which 
he traded. Feudal duties perish with feodd 
rights : the owner of land lets it to the tenant, 
and the tenant hires the land from the landlord ; 
the transaction does not differ — and it was intended 
that it should not differ — from the chartering of 
a shi^ or the hiring of a street cab: the hirers 
of land henceforth owe no special respect, and - 
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need show no deference to their landlord ; if the 
tenants pay the rent which they have agreed 
to pay, and perform their agreements of the let- 
ting, they are as independent of the landlord as 
of the vill^e huckster — when they have settled 
their pass-book ; but, if so, what claina have they 
longer on their landlord for protection, assistancei 
or forbearance I* Why should he, more than any 
other, be expected to aid the poor, assist in local 
charities, give a site for the parish chapel, or be 
considerate in the collection of his debts ? 

By iree trade in land Ireland was to be re- 
generated, and those who were to take the 
benefit of the system were bound to accept its 
drawbacks. 

The objection to the application of a land law 
founded upon contract to the relations of land- 
lords and tenants in Ireland lay, not in the in- 
justice of the law itself nor in any advantage 
given by it to the landlord as against the tenant 
(for the system as based on pure contract was 
strictly just, and the reforms in the law had been 
made distinctly in favour of the tenant), but in 
its introduction into a society not adapted for 
it. As between the landlord and the majority of 
the tenants, there was not, nor could be, any 
freedom of contract. The smaller tenants were 
not possessed of any capital, and lived poorly by 
their own labotu- upon their unimproved ikrms. 
If deprived of their ferms they had no'-other 
means of livelihood ; t^e demand for land so for 
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exceeded the supply that they had no hopes of 
establishiDg themselves elsewhere, and therefore 
the interest of a tenant in a farm fetched a price 
absurdly large as compared with the returns to be 
had &om the land. A tenant once turned ont of 
his holding had no means of existence ; to him 
and his family the loss of his tenancy meant 
starvation and death. When served with a notice 
to qui^the fermer was willing to offer any rent 
for a new letting of his holding, regardless of his 
ability to pay it in subsequent years. From the 
very nature of the tenancy from year to year 
many tenants naturally regarded their £irms as 
their own property, subject to the payment of the 
usual rent. Upon farms held under this tenure 
families had lived for generations ; the land had 
been in many cases reclaimed and improved by 
themselves or their fethers ; and when it had not 
been so they believed that it had ; easy-going and 
unenterprising they never realised the possibility 
of a notice to quit, and when it was served npon 
them it seemed an act of unjust oppression and a 
sudden destruction. 

The energetic purchaser in the Landed 
Estates Court generally served notices to quit npon 
all the yearly tenants with a view to a ' readjust- 
ment of the rents,' and having thus increased his 
income, either congratulated himself upon the 
large returns upon his investment, or sold to an- 
other capitalist his estate enhanced in value by a 
fictitious rentaL 



p:hy Google 



60 THE IRISH LAND LAWS. 

It is "bitit just to state that in the vast majority 
of estates the relations betveen landlord and 
tenant continued unchanged, and in many in- 
stances where rente were increased the increase 
of the rent was warranted by the increased price 
of farming produce. 

Most of the ejectments also were not for the 
purpose of increasing the rent; many were 
brought with the object of substituting large for 
small farms ; many were brought for the purpose 
of stripping the land and improving the holdings 
of the tenants themselves ; and many were ren- 
dered necessary by the qtiarrels of the members 
of the family of a deceased tenant contending for 
the succession to the farm. But it must be re- 
membered, in justice to the tenants, that every 
notice to quit brought home t^ the tenant the 
power of the landlord to evict him ; every use by 
a landlord of his legal power for the purpose of 
raising the rent or obtaining a fine from some in- 
coming tenant was a conclusive proof that this 
power might be harshly and inequitably used; 
even when an estate was justly and humanely 
managed, the tenants were well aware that their 
landlord might die, and that npon his death his 
property might be sold by the Landed Estates 
Court, in small lots, to country shopkeepers or 
local capitalists — the most greedy of purchasers 
and worst of landlords. 

The principle of free trade in land linH failed 

to improve the condition of Ireland ; tSe^statutory 
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declaration of this dodjine had terrified the 
tenants into increasing agitation, and it became 
necessary either not to enforce the new theory of 
law until the population were so improved aa to 
be capable of appreciating an advanced Code (an 
event certainly not likely soon to occur), or to in- 
troduce legislation of an admittedly retro grade 
character, for the purpose of ,palli^injp_pait§nt 
evils and allaying not ill-founded discontent. 
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CHAPTEE IX. 

THE IRISH LAHD ACT OF 1870. 

The Landlord and Tenant Act, 1870 (33 and 
34 Vict. oil. 46), better known at< the Irish Land 
Act, sought, according to those who were respon- 
sible for it, to accomplish three principal objects : 
1 ■ To obtain for the tenants in Ireland ' secu- 

: rity of tenure.' 2. To encourage the making of 
improvements throughout the country; and, 3, 
to create a peasant proprietorship in Ireland. 
The Act itself is divided into five parts. The 

' first part deals with the occupation of land. The 
second part deals with its ownership, and en- 

' de&vours to facilitate the purchase of their hold- 
•ings by tenants from their landlords. The third 
part enables the Board of Public Works in Ireland 
to advance money for the purposes of the Act. 
The fourth and fifth parts contain some miscel- 
laneous clauses and definitions in connection with 
this Act. Reference is here made only to those 
sections which materially affected the relation of 
landlords and tenants. 

The Act made no alterations in the tenancies 
held imder the Ulste x-TanaBt Rigbj, Custom ; it 
merely gave legal sanction to, and enftS^eSj the i 
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Ulster Custom against the landlords of the estates 
which were subject to it. The tenants of these 
estates were secured the benefit of the* custom, 
but not bound to hold under it, for any such 
tenant could abandon his right under the custom, 
and claim the rights given to all tenants by the 
statute. 

What course should be adopted in obtaining 
for tenants, whose rights were to be regulated 
by the Act of 1870, ' Security of tenure,' was a 
matter of the utmost difficulty. It was not 
possible in 1870 to state openly that free trade 
in land was the real cause of the renewed agita- 
tion of the Irish tenantry, or to propose that the 
rights of those who had invested their capital 
under a State guarantee in the purchase of lands 
in the Landed Estates Court should be diminished, 
without compensation, for the public benefit. 

The law of Great Britain and Ireland had 
persistently refused to recognise any interest or 
' co-proprietorship in the ocxjupier of the soil apart 
from a mere permission to cultivate it. The 
land itself was the absolute property of the land- 
lord, subject to the existing contracts under which 
it had been hired out to the tenants. The pur- 
chaser in the Landed Estates Court had purchased 
this absolute ownership in the land, subject only 
to the existing tenancies. By his purchase he 
was guaranteed the property in, and actual posses- 
sion of, the land upon the termination of the 
tenancies in the schedule, and the protection of 
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the law in the ezerciee of his legal right of detei> 
zaining the existing yearly .tenancies. The right 
of forcing the yearly tenants to pay the full 
market value of their farms, or of clearing them 
off the land, was notoriously put forward as an 
inducement to such purchasers. 

The framers of the Act dared not to state 
openly (and it was constantly denied) that the 
object of this statute was to give the tenant any 
estate in the land, or to transfer to him any por- 
tion of the absolute ownership. The Act, there- 
fore, apparently gave the tenant no new rights, 
nor in anywise deprived the landlord of any ; but 
attempted to effect its object in a circuitous 
manner by affixing what was eaaentially a penalty 
to the exercise of rights which it admitted to be 
legal. The Act in &ct eaid to the landlords, 
* Your right to evict your tenants is incontestable, 
no one could dream of depriving you of what is 
most certainly your property ; you may, of course, 
turn out your tenants as yon like, but it shall be 
made so expensive a proceeding that you will 
think seriously before you attempt it.' This was 
described as a process by which bad landlords 
were obliged to act as the good landlords did ; it 
might be more justly stated to be an enactment 
by which the amusement of evicting tenants was 
made a monopoly of the wealthier proprietors. 

Thus the rights given to the tenants as against 
their landlords are not stated af&nnatively in the 
statute ; the rights of the tenant are, so to say, la- 
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tent, and cannot be exercised until the landlord 
has previously attempted to exercise his legsd 
right of resuming the possession. Until the 
landlord * disturbed ' the tenant, the rights of the 
latter were precisely the same as they were be- 
fore the Act ; from the date of the disturbance, 
the tenant acquired a negative right of refusing 
to give up the possession without compensation. 
Under this statute the tenant did not acquire 
any ' estate ' in the land, if the term ' estate ' is 
nsed in its technical English meaning; but of 
the ownership of the land, whether the word be 
used in its popular or proper meaning, he did ac- 
quire a share ; for if a man cannot be put out 'of 
possession by the rightful owner without the 
payment of b, certain sum of money, he is an 
owner to the extent of the sum requisite to buy 
hitn out. .— 

The Act of 1870 is not intended to regulate 
the relations and rights of all landlords and 
tenants, for it does not apply to any holding 
vbich is not agiricultmal or pastoral in its char- 
acter, and therefore excludes all lettings of houses 
and of lands which, although more or less tilled 
or grazed, are taken for residential and not farm- 
ing purposes (section 71). The Act also excludes 
from its operation the letting of demesne lands 
and town parks, holdings by servants or hired 
labourers, lettings for purposes of temporary 
grazing, and lettings acknowledged in writing to 
be made for the purpose of temporary convenience. 
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Tenants entitled to the benefit of the Ulster 
Custom must elect whether they vdll claim imd^ 
the custom or the general provisions; they cannot 
of course obtain the advantages of both species of 
tennre. 

The leading provisions of the Act are as fol- 
lows : — 

It introduces an entirely new rule of law as 
to what is styled compensation for disturbance. 
Any tenant of any holding under a tenancy created 
after the passing of the Act (less than a lease for 
thirty-one years ') if disturbed in his holding by 
the act of the landlord, and any tenant from year 
to year of any holding rated at not more than 

' The extent to which the right of free contract in land 
was affected by Qtia nection is not at first perceived. If A now 
let by leaee to B an agrlcaltural holdii^ in Ireland for the 
tcnn of thirty years, tlie 12nd section of the Act of 1860, which 
is still law, declares that there shall be implied in tlii^ lease a 
ooTenant on the part of tlie tenant to give peaceable pos- 
sesaion of the demised premises on tlie determination of 
the lease ; bat the Act of 1870 interposes, and forbids the 
landlord to require of the tenant the fnlfilment of this 
covenant without payii^ bim eiyinpentation for so doing. The 
object of tlie Act of 1370 was to render it the IntereBt of the 
landlord to giant leases for thirty-one years by making it ex- 
^ pensive for liJTn to get op the land from tenants holding for a 

shorter term or lesser interest, bnt the eelectdon of the phrase 
'compensation for ditturianee ' was most nnfortnnate. It 
may be conjectnred that it was suggested by the case ol 
tenancies from Tear to year determined by a notice to quit, 
bnt how a tenant for a fixed term of yearaoonld be described 
as ' Jiitv/r^d by his landlord,' upon the regular effluxion of 
the term for which he bad taken the lauds, it is diffionlt to 
ondeistandk 
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lOOl. per annum, if disturbed by the act of Mb 
iTwmediate landlord, ia entitled to such compen- 
Batlon for the loss which the Court shall find to 
"be sustained by him by reason of quitting his 
holding as the Court shall tliink fit. 

The maximum of the compensation is fixed as 
follows : — 

a. (1) If the tenancy be valued on the Go- 

vernment valuation at lOl., or under, 
per annum, seven years' rent, 

(2) If valued at or under ZOl, per annum, 
five years' rent. 

(3) If valued at or under 401. per annum, 
four years' rent. 

(4) If valued at or under 501. per annum, 
three years' rent. 

(5) If valued at or under 1002. per annum, 
two years' rent. 

(6) If valued above lOOi. per annum, one 
year's rent. 

b. The compensation is in no case to exceed 

2501. 

c. No tenant of a holding valued above lOl. 

per annum, aud claiming more than foiir 
years' rent, and no tenant of a holdii^ 
valued at less than lOZ. per annum, and 
claiming more than five years' rent, shall 
be entitled to an additional claim for im- 
provements other than permanent build- 
ings and reclamation of waste laud. 
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Ont of such compensation a deduction ia to- 
be made for — (1) arrears of rent; (2) damages 
for the deterioration of the holding ariBing from 
the non-observance of any expressed or implied 
covenants or agreements. 

Any tenant who sublets or divides his holding 
without mritten permission, or who, in despite of 
a written prohibition, lets any part in conacre, is 
disentitled to compensation for disturbance. 

A tenant holding under a lease for not less 
than thirty-one years is not entitled to compen- 
sation for disturbance. 

The scale of compensation for distnibance 
adopted in this Act is not based upon the value 
of the tenant's interest in the land ; it is quite 
inconsistent with such a supposition ^lat a maxi- 
mum amount of compensation should be fixed, or 
that the tenant of a holding rated at ten pounds 
should receive seven times as many years' pur- 
chase as the tenant of a holding rated over a 
hundred. 

It must be further observed that, inasmuch 
as the maximum of the compensation in each 
case is calculated upon the basis, not of the 
valuation, but of the rent, the amount of com- 
pensation varies in the inverse ratio of the value 
of the interest, which has been lost by the tenant. 
The higher the rent reserved upon a lea^e, the 
less will it fetch at an auction ; and on the other 
hand its value would be augmented if the rent 
were reduced. If A be tenant from year to year 
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of a, ferm valued at 10^, and pays a rent of \5l. 
per annum, and B holds a fann of equal rating 
but pays only 5l. per annum rent, it is manifest 
that B's interest in his holding is much more 
Taluable than that of A. ; under this section, how- 
ever, A would be entitled to the sum of 1051. as 
compeneatiou for disturbance, but B only to 351!. 

The absurdity of compensating a tenant in 
the direct, and not in the inverse ratio of his 
rent is not peculiar to this Act, but occurs in 
■other well-known schemes devised for the benefit 
of the Irish tenantry. 

It may be asked if the compensation has no 
connection with the money-value of the tenant's 
interest, for what is the compensation given? 
Apparently for the inconvenience caused to the 
tenant by breaking up his home and seeking for 
another &nu. But by what standard is the 
liamage for such personal inconvenience to be 
measured? The actual inconvenience and loss 
must depend upon many circumstances connected 
with the tenant's femily and mode of life, the 
niunber, age, and health of his family, the exist- 
ence of some other business or employment of 
the tenant unconnected with his holding, the 
probability of his obtaining a similar farm in the 
neighbourhood — but it does seem very iUogieai 
that the amount of compensation, to be paid by 
the disturbing landlord, should depend upon the 
number of the &inily and mode of life of the dis- 
turbed tenant. -Left thus without any clue as to 
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the principles upon which the amouat of com- 
pensation should be assessed, the Goonty Court 
Judges have taken the maximum fixed bj the 
Act as the amouat to which any tenant is "prvmA 
fade entitled, leaving it to the landlord to reduce 
it by bringing forward proof of unreasonable con- 
duct on the part of the tenant. The unlimited 
and indefinite juriediction given to the Comity 
Court Judges paralysed their action, and they 
naturally evaded the performance of an impossible 
duty by the establishment of an absurd and in- 
flexible rule, which gave the mHximinn of com- 
pensation alike to the cottier whose household 
was broken up and his livelihood imperilled, and 
to the grazier who had taken a grazing-&rm with- 
out house or homestead upon it. 

The rule which fixes the class of a holding 
by reference to its rating, and the amount of 
compensation by reference to the rent, render* 
it dangerous for a landlord to improve lands in 
his hands with the view of letting them subse- 
quently to tenants.^ The mode in which thia 
occurs may be more easily understood by stating 
the facts of an existing case : P. R is pos- 
sessed of a residence and demesne, adjoining tO' 
which, at the date of the Poor Law valuation, 
was an extensive and unprofitable marsh; this 
tract waa, Mid remains, rated for Poor Law and 
fiscal purposes at 6d. per acre; P. R — ^ — ■ haa 
lately drained and improved this land, and ren- 
,dered it bo valuable that he is offered by tenants 
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1L 168. Od. per acre for portions of it, but the 
state of the law ajid the merest prudence muat 
prevent him letting it for a less term than 31 
years, and the poeltion of the laud in connection 
with his demesne naturally renders him unwilling 
to do 80. If he let 100 acres of this land to a 
tenant from year to year, the legal condition of 
a£^B would be as follows : the 100 acres being 
valued at only 6d. per acre, the rated value of 
the entire holding would be 21, lOs. Od., and the 
holding therefore would fall within the first class, 
and the tenant if disturbed be entitled to seven 
years' rent as compensation; in consequence of 
. the landlord's improvements in tliis case the rent 
to be paid by the tenant would be 180Z., and 
therefore the amoimt to be paid to the tenant 
if disturbed would be 12601., and any agreement 
between the landlord and tenant to avoid this 
restdt would be absolutely void at law. In this 
case, if the owner were foolish enough to let the 
lands, his improvements would be clearly confis- 
cated for the benefit of the tenant, and, inas- 
much as land, as distinguished from buildings, 
cannot be revalued, under the Irish Valuation 
Act, the difficulty thus created cannot be removed 
by re-valuation. 

A landlord rarely disturbed a farmer who paid 
hie rent, imless there were some other tenant 
ready to take the form at an increased rent, and 
the unpleasantness attending an eviction, if no 
better motive, rendered landlords unwilling to 



p:h»Google 



72 THE IRISH LAND UWS. 

enter into such traaaactions tmlese this increase 
was very considerable. The scale of compensation 
for disturbance unfortunately rendered the land- 
lords billing to accede to the application of any 
tenant vho desired to obtain his neighbour's 
form and offered an indemtdty against the com- 
pensation and costs. The following imaginary 
case may explain why the Act produced this un- 
expected result. If a landlord have four tenants, 
A, B, C, and D (of whom A, B, and C hold farms 
valued at lOl. ■ each, and subject reepectively to 
I'll, rent, and D holds a farm valued at Til. at a 
rent of 9(M.), and himself disturb these four 
tenants, he must pay the following compensation 
—Sil, to each of A, B, and C, and 1801. to D., 
in all 432!. D being a wealthy man proposes to 
the landlord that he will pay the compensation 
and costs incident to the disturbance of A B and C, 
if their holdings are re-let to him and thrown 
into his farm; in such a transaction, D would 
probably offer an increase of rent, but even with- 
out this additional inducement it is the landlord's 
interest to accept the offer, for A, B, and C, 
having been ejected, their holdings are thrown 
into D'e farm, who thereupon holds a farm valued 
at lOll. per annum, and subject to the yearly 
rent of 126!., and the landlord can, if he subse- 
quently desire it, consequently obtain possession 
of the whole at the moderate compensation to D 
of 126?. 

The compensation for disturbance being dam- 
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•ges payable by the landlord, who, for his own 
parposes, puts an end to the tenancy (?), if the 
act of the landlord be the consequence of the ten- 
Ant's own hreach of the terms of his agreement, 
it cannot be considered as disturbance of the 
tenant's interest. A tenant, therefore, ejected 
for nonpayment of rent, or for the breach of a 
■covenant against asBignment, or subletting, or 
on bankruptcy or insolvency, is treated as if he 
himself were the cause of the action of the land- 
lord, and is placed in the same position as if he 
had himself voluntarily surrendered his holding ; 
that is, he is entitled to compensation for im- 
provements, but not for disturbance. 

It was essential to the working of the scheme 7 
embodied in the Act that a tenant from year to 
jear, evicted for nonpayment of rent or breach of 
covenant should not be entitled to compensation 
for disturbance ; if it made no difference in the 
^nant's right to compensation for disturbance, 
whether he were evicted by an ejectment founded 
upon a notice to quit or for nonpayment of rent, 
it must follow that the nonpayment of rent was 
not unreasonable conduct on the part of the ten- 
ant, in respect of which the Judge should declare 
iihe tenant not entitled to the full compensation 
for disturbance ; if the law were so, it would be 
possible for a landlord to be compelled to make 
-considerable payments to his tenants, and yet 
pever himself to receive any rent from them ; 
s.g., if A lets to B, as tenant from year to year. 
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a &rm vslued at 91. per annnm, and Bubject to 
a rent of 121, per annum, and B never pays any 
rent to A, who, after the expiration of the first 
year of the tenancy, brings his ejectment for non- 
payment of rent against B, B 'wonld be entitled 
to Bil. for disturbance, against which A could set 
o£F 122. for one year's rent, and thus B, having 
enjoyed the farm gratis for one year, would yet 
receive 721. as consideration for his departure. 

To the rule that an ejectment for nonpayment 
of rent does not constitute a distorbance, there 
are introduced two remarkable exceptions: (1) If 
in the case of a tenancy existing at the passing of 
the Act more than three years of rent have been 
allowed by the landlord to fall into arrear ; and 
(2) in the case of tenancies not exceeding 151. 
if the Court should be of opinion that the rent ib 
exorbitant (section 9).' 

' The logical pnwess upon which this eoactmeut Is bleed 
would seem to be as follows: A lets land to Baa t«iiant from 
year to year at the rent of 121. per annnm. I£ A selves & 
notice to quit and brings an ejectment on the title, he disturbs 
B. If B does not pay the tent, and A biings an ejectment for 
nonpayment of rent, B has caused A to disturb Mm. If A 
baa ittdueed S to agree to pay a rent, which in fact he can 
not, having reference to the valne of the lands, A has caused 
B to be ncable to pay the rent, the nonpayment of which is 
the grounds for A bringing his ejectment. But if B induces. 
A to put him into poBiession of the lands by voluntarily ofar- 
iag too high a rent, is not B himself the ultimate oaose of 
the disturbance ! The framei had in his mind the case of a 
poor tenant whose rent had been forced up by the landloidr 
not that of a reckless competitor for the possession of lands, 
who of his own accord oSeted to the landlord what was in. 
fact an exorbitant rent. 
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A landlord cannot be required to accept an 
assignee of a tenant if such assignee be of ob- 
jectionable character, or if he be forced upon 
the landlord under unreasonable circumstances ;. 
therefore a landlord is not considered guilty of 
disturbance if he eject — (1) the assignee of a 
tenant who is himself liable to ejectment for non- 
payment of rent; (2) or whom he has not con- 
sented to accept as his tenant, when it is the 
cuatom of his estate to ask such consent; or (3) 
to whom personally, in the opinion of the Court,^ 
he had reasonable cause of objection (section 13). 

Subject to the maximum fixed, the amount 
of compensation for distorbauce is left to the 
County Court Judge, who has the fullest dis- 
cretion to take all the surrounding circumstances 
into consideration and to regard the conduct of 
the tenant himself. In certain cases of wanton 
and imreasonable acts by the tenant, the Act de- 
prives him of all right of compensation (section 
14), and the principle laid down in this section 
is subsequently made applicable in fixing the 
amount of compensation to be given (section 18). 
As a general rule the courts allow the tenant the 
maximum fixed by the Act, unless there be reason- 
able cause to reduce this amount. 

The Act next proceeds to deal with the ques- 
tion of compensation for ' improvements,' which 
are d,efined to mean works which, being executed, 
add to the letting value of the holding, and are 
suitable thereto, the benefit of which is unex- 
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hansted at the time of the tenant's quitting the 
holding.' 

The rules as to such claims for compensation 

are as follows: — 

Any terumt on quitting his holding maj 
«Iaim compensation in respect of all improre- 
ments on his holding, made by himself or hie 
predecessors in title, subject to the following 
exceptions: — 

1. Improvements made twenty years before 

the claim, other than permanent build- 
ings, and the reclamation of waste land. 

2. Improvements prohibited by the landlord, 

in writing, as diminishing the general 
value of his property, and considered by 
the Court to be of such a nature. 

3. Improvements executed in pursuance of 

a contract. 

4. Improvements made in contravention of 

a contract in writing. 
6. Improvements made which the landlord 
had undertaken to make. 

6. Improvements compensation for which is 

expressly excluded by the terms of a lease 
made before the Act. 

7. A tenant under a lease for thirty-one 

' This definition, as restricted b; the rules, U almost the 
sune as the sentence in the Digest, ' In conducto fondo, d 
«ODdaotot sofi opetfi allqnid neceBsario vel atiliter amerit^ vel 
iedlBcaverit, vel institueiit, cnm id aon couTenisset ad 
re<dpienda qmc impendit,' &c. It^ 1. 19, 2, 6G, I. 
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yeara certain, or a lease which has in 
fiict sabeisted for thirtj-one years, can 
claim compensation only for perma- 
nent buildings and the reclamation of 
waste land. 

8. A tenant is not entitled to compensatioa 

for improvements if his landlord has 
given him permission to diapose of his 
claim for improvements to the incoming- 
tenant, upon reasonable terms, and he 
has refused or neglected to do bo. 

9. In calculating the amount of compensation 

to be made for improvements, the time 
during which the tenant himself has had 
the benefit of it is to be taken into 
account. 
Any tenant whose holdings, or aggregate hold- 
ings, in Ireland are valued under the G-ovemment 
valuation at not less than 501. per annum, may 
contract himself out of the provisions of the Act 
as to compensation for disturbance or improve- 
ments ; in the case of tenants whose holdings are 
of a less value, such a contract is void (sections 
4&I2> 

The tenant can hold possession of his fiirm 
until the amount of compensation has been paid 
by the landlord. 

The tenant during the currency of the letting 
is enabled to preserve the evidence of the feet 
that improvements have been made, by filing a 
schedule of the improvements bo metde in the 
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Loaded Estates Conrt, according to the course 
•oi practice prescribed by the Judges' tnlea on the 
subject. 

To prevent the objects of the Act being 
defeated by the creation of tenancies at will, &c^ 
it is provided that a letting of land for a tenancy 
■at will, or any tenancy less than a tenancy from 
year to year, createa, notwithstanding the terms 
of the agreement, a tenancy from year to yeoj 
(section 69).' 

The provisions of the Act as to disturbance 
beingframed upon the assumption that the land- 
lord by some act of his terminates the holding of 
his own tenant, it is clear that the case of sub- 
tenants was overlooked by the drafter of the 
sections 3 and 4. If lands were let in 1775 to a 
tenant for the term of 100 years, and the tenant 
or his representatives sublet the lands to nu- 
merous small yearly tenants at an increased rent, 
and under these circumBtances the term of 100 
years detennines in 1875, what are the rights of 
the subtenants? The representative of the 
original lessor is entitled to the possession of the 
lauds demised upon the termination of the lease ; 
he certainly cannot take up the lands with the 
tenants upon it, for if by any act he created an 
implied tenancy between himself and the sub 

' The resnlt ot this section ia that if A leta land to B for 
MX months, from the Ist of January 1880, he cannot recover 
the poBaession until the l9t of J11I7 1881, and will then 
have to pay to B compensation for ' dlBtorbiDg ' tiini , 
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tenants, lie could nob remove them vithoat the 
payment of compensation for disturbance. To 
«Iear the land he is forced by the provisions of the 
Act itBelf. Against whom can the subtenants 
when ejected claim compensation? Certainljnot 
against the head landlord, who never was their 
immediate landlord nor let them the lands, and 
who is clearly entitled, as against his tenant and 
all claiming under him, to get back his lands in 
the state in which he let them ; nor against the 
middleman, who is himself diaturbed. The sub- 
tenant's interest in the lands cannot last longer 
than that of his immediate landlord, and all the 
subtenancies must tail with the middle interest. 
Evidently to remedy this oversight the 20th section 
was introduced into a portion of the Act quite 
foreign to its subject. The result of this section 
may be stated thus : The tenant whose interest 
has determined for the purpose of the Act is the 
middleman, and he may be entitled to some com- 
pensation for disturbance or otherwise as against 
the head landlord. What the landlord is bound to 
pay is determined by the position of his immediate 
tenant; this is all the money available for the 
compensation of the occupying tenants, and this 
amount being secured for the benefit of the sub- 
tenants, the Court directs the pajrment thereof by 
such person and to one or more of the parties in- 
terested and in such manner as it thinks just. The 
practical working of this section is as follows : — 
If A let 96 acres, valued at 991. per i 
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eleven tenants from year to year in equal propor- 
tions at the rent of I2l, per annum each, hemnat - 
pay them 8il. each (924^. among all) for the 
purpose of regaining possession of his land; on 
the other hand if A let 101 acres valued at 1011, 
per annum to B as tenant from year to year, at 
the annual rent of 132^., being the same as he 
received in the former case, and B makes eleven 
lettings thereout similar to the former, and A 
serves notice to quit, the entire sum divisible 
among B and all his under-tenants is only the sum 
of 1321.; the loss by disturbance to the under- 
tenants is the same in one case as the other, but 
the compensation in the former is seven times 
that in the latter. 

The Act farther attempted to benefit the ten- 
ants by giving to every tenant for a term certain^ 
as well as for an uncertain period, the right to 
remove his away-going crops, or the value thereof 
(section 8), and it also threw one-half of the county 
cess upon the landlord (section 65). What justifi- 
cation there was for this rule in the case of exist- 
ing contracts it is not easy to perceive, but as to 
future contracts it could merely produce an alte- 
ration in the rent or a special covenant. As it 
was the object of the Act to compel landlords to 
grant agricultural leases for terms of at least 
thirty-one years, it was necessary also to em- 
power tenants for life, &c., to make leases of 
Uiis duration, so as to bind thereby the persons 
entitled in remainder. Limited owners (as de- 
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fined by the 28th section) were therefore enabled 
by the 28th section to grant sach leasee for. terms 
not exceeding thirty-five years, subject, of coarse, 
to the nsual conditions annexed in marriage settle- 
ments to the exercise of a leasing power. From 
no cause had improving tenants suffered more se- 
verely than from leases granted by limited owners 
being set aside as being outside the leasing power. 
Harsh as the decisions of the Courts in many snch 
cases may seem, the ordinary experience of life 
teaches that if leases, &c., made by a tenant for 
life in excess or in violation of his power were not 
at once set aside, there woold be not much left 
for the remainder man to succeed to, and that 
those whose sufferings are the most descanted 
upon are often actively, more often negligently, 
themselves parties to the &aud committed. To 
remedy this evil, a lease executed under the 
leasing power contained in the 28th section may 
be brought by either the limited owner or the 
tenant before the County Court Judge, who in- 
quires into the transaction, and whose confirma- 
tion thereof, in the manner subsequently pre- 
scribed by the Judges' rules, is conclnsive evidence 
of the lease being within the powers given by the 
Act. 

It was attempted by the elanses of the Act 
32-41, commonly known as the Bright Claoses, 
to carry out the third object which the framers 
of the Act had in view — the creation of a peasant 
proprietary in Ireland. 
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The scheme embodied in these claoseB yra& 
that a l&ndlord (whether an absolute owner, ten- 
ant for life, or limited owner, as defined by tli^ 
Act) might come to an agreement with a tenant 
for the sale tO' such tenant of the fee simple of the 
holding of the tenant ; that an application should 
be made on behalf of the contracting parties to 
the Landed Estates Court to approve of and cairj 
out the Bale hy a Landed Estates Court convey- 
ance to the tenant; that the purchase money 
should be lodged in court, and represent for 
all purposes the estate conveyed to the tenants ; 
and the holding, free from inctunbrances, should 
be vested in the tenant in fee, or, in case of the 
landlord's tenure being leasehold, for the term 
of such lease, and subject to the rent and cove- 
nants thereof. 

The total feUure of these sections to effect 
their proposed object, even when both landlord and 
tenant were anzious to carry out their agreement, 
has often been a subject of wonder, but the cause 
of their fitilure is obvious to any who are acquainted 
with the nature of the Landed Estates Conrt 
title, which it was considered desirable for the 
tenant to obtain. A landed Estates Conrt con- 
veyance affects not only the rights of the parties 
to the proceedings, bat binds all persons, whether 
parties or not, and extinguishes all rights which 
are inconsifltent with the terms of the grant }yy 
the Court. If, by any mistake, more lands than 
should properly be sold are included in the grant. 
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M the most indisputable rightd of third paitieB 
are not noticed in the body of the grant or the 
annexed schedule, irreparable injustice is done, 
and the injured parties have no redress. Thia 
absolute and drastic e£fect of a Lauded Estates 
Court conveyance was the leading principle 
adopted at the establishment of the Incumbered 
Estates Court, and is the basis upon which rests 
the security and value of the conveyances made 
by these Courts. It is obvious that the exercise 
of such a jurisdiction requires the utmost atten- 
tion on the part of the Judge, and the iact that 
the Court wae not made the instrument for the 
perpetuation of the grosaest frauds is due solely 
to the stringency of its rules and the intelli- 
gence of its officers. — — 

An additional element of difficulty necessarily 
m'ose when the Court was required to act under 
these clauses for the purpose of carrying into 
effect a contract entered into between a limited 
owner and tenant, for it was possible, and in 
many cases not improbable, that the transactim 
involved a fraud to be effected as against parties 
entitled in remainder or incumbrancers ; the 
price might be wholly madequate, and the tenant 
for life receive a donoetur as the consideration for 
his entering into such an arrangement. The 
Court was required by the Act itself to inquire 
into the circumstanceB of the holding; the parties 
interested, other than the parties to the contract ; 
and the sufficiency of the price (section 34). This 
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preliminaiy inqniiy involved considerablfl ex- 
pense, both of BtatemenU to be lodged for the 
iTifmrmation of the Court and notices to the 
parties interested ; many of whom would pro- 
bably be ibund to be either absent from the 
country, minors, or married women. When this 
merely preliminary inquiry was concluded the case 
had to be proceeded with as in the ordinary coarse 
of a Bale. The Cotut had to inquire what interest 
in the land the contracting landlord represented : 
he might be only a tenant in fee larm, and the 
mines, &c., belong to a third party; or he might 
himself be a lessee for a term of years, or under 
a lease for lives renewable or not; the title of 
the owner must therefore be gone into to pre- 
vent &auds upon a second class of persons. It 
was also necessary to inquire as to the title of 
the tenant who desired to purchase the interest 
of his landlord, as he might have only a limited 
interest in the estate of the lessee, or hold it 
subject to incumbrances ; or, indeed, although 
paying the rent, might have no title at all there- 
to, and be desirouB, by obtaining an absolute con- 
veyance from the Landed Estates Court, of effecting 
a firaud as against those truly entitled. Thus the 
interest of a third class of persons had to be pro-, 
tected. Further, even when these inquiries are 
exhausted, the rights of adjoining owners and of 
the public must be considered ; the lands to be 
sold most be surveyed, copies of the maps served 
upon the adjoining owners, and advertisements 
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published to protect public rights of way, &c. 
Such a procedure is necessary if the conveyance 
ia to be absolute, and the costs of all such in- 
quiries hear no relation to the value of the estate ; 
they are comparatively insignificant in the case 
of a large, but relatively great in that of a small 
estate. In the case of the necessary sale of an 
incumbered estate the costs are, as a rule, the 
first charge upon the proceeds of the sale,' but 
when the Court is asked to carry out an ^eement 
under these clauses the costs, except those of the 
distribution of the purchase money, must be pro- 
vided for by the parties themselves, that is, prao 
tically be paid by the tenant, who, to provide for 
the expense of serving notices, preparing nrnps^ 
&c., must therefore initiate the proceeding by 
depositing in Court * such sum as the Court may 
require ' (section 34). If the tenant be willing to 
incQT the expenses necessarily incident to the 
purchase of the fee, a further difficulty remains 
to the completion of the transaction, which se-- 
riously afiects the value of the estate to be there- 
by acquired. 

It is true that the estate conveyed to the 

■ B7 the 7Sth section of the landed Estatee Conrt Act 
the coats of an incnmbiaooer are pejable out of the pioceeds 
in the Bame priority as his incumbrance ; bat as tliis section 
contained the words ' unless tbe judge shall otherwise diieot,' 
the inle intended to have been established thereby has be- 
ooma tite ezoeption, indeed has now bean deolaied to be ez- 
oepUonaL— (7n rt HvteHitg, II It. Jmt. N.B. 100.) 
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tenant will be free from the incnmbr&nceB af- 
fecting tliat of the limdlord, the rights of the 
incumbrancers being transferred to the money 
representing the lande, but under the term ' in- 
cumbrances' are not included quit rents, tithe- 
rent charges, or drainage charges (section 36), 
Almost all estates in Ireland are subject to 
charges of this description, the existence of 
which is immaterial to a tenant parang an 
annual rent, but most injurious to the purchaser 
of portion of the estate ; for, if an estate subject 
to such a charge be divided among several pnr- 
ehasers, the owner of the rent need not em- 
barrass himself by proceeding against them all 
collectively (a course which would involve much 
difficulty and expense), but may require the 
owner of any portion of the land to pay the entire 
rent-charge, and in his turn to proceed against 
his co-owners for contribution. To obviate this 
difficulty the Act gave the Court power to appor- 
tion rent-charges and covenants by a section 
(No. 40) which was intended to be similar to 
the 72nd section of the Landed Estates Court 
Act, which gave the Court power to apportion 
head-rents in the case of a fee simple estate, but 
required notice to be given of such intended 
apportionment to the owner of the rent, who was 
manifestly entitled to be heard in relation to the 
matter. The Court has always been slow and 
unwilling to exercise the power of apportioning 
renlHsharges upon the premises sold, and requires 
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it to be clearly shown that the interest of the 
rent should not in any appreciable degree be made 
less secure, or lesB enjoyable, (a less marketeble. 
It is idle to suppose that the property of the 
owner of the bead-rent would not be s^onsly 
depreciated by being broken into eeveral smaller 
rentHiharges apportioned among the holdings of 
the tenants who had purchased the fee under the 
sections in question. A rent-charge of lOOZ. per 
jiTiTiniTi charged upon a lai^ estate is a first-class 
seciirity, and fetches a high price in the market ; 
but fifty annuities of 21. each charged upon 
separate portions of the estate would be difficult 
to collect and impossible to sell. The Court has, 
therefore, refused to exercise its power to appor- 
tion such charges, except in very ezceptiouAl 
cases. However advantageons it may be to creat« 
a peasant proprietary, it has been held that the 
process should not be carried out to the injuiy of 
third parties. The usual mode adopted in the 
sale of estates subject to such charges is to set 
aside some one lot of considerable value, and to 
sell it primarily subject to the rentr-charge which 
affects all the lots sold, and to declare the other 
lota entitled to be indemnified thereout against 
the payment of the rent-charge. By this prac- 
tice the rights of the owner of the rent-charge 
are unaffected; and, inasmuch as the primary 
liability of the selected lot ia stated in all the 
conveyances, the purchasers of the indemnified 
lots have a complete security. Unfortunately a 
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tenant purchasing under these clauses cannot ask 
the Court to adopt this course, because if the 
payment of the entire rent-charge be thrown upon 
the residue of the landlord's estate in indemni- 
fication of the holding of the tenant who first 
applies under these clauses, the result muEt be 
to render similar appIicationB b; the remaining 
tenants to purchase their holdings more and 
more difficult, and ultimately impossible. 

A more practical system for the creation of a 
tenant proprietary is contained in the 44th sec- 
tion, which enables Uie Board of PuMic Works in 
Ireland, when an estate is sold in the Landed Es- 
tates Court, to advance to any tenant, who pur- 
chases his holding, any sum not exceeding two- 
thirds of the purchase money, to be repaid by an 
simuity after the rate of 51. per cent., per anniun, for 
thirty-five years. Many tenants have complained 
that the Board have failed to carry out the spirit 
of this section ; but in most of the cases in which 
such complaints have been made, they in &ct 
amount to an objection to the rules as to such 
advances adopted by the Board, which, although 
recognising the benefit of a peasant proprietary, 
could not forget that they were trustees of public 
money, and insisted upon unquestionable secu- 
rity for the advances which they were requested 
to make. 

It is furtiier provided by this Act that the 
landed Estates Court, on the sale of an estate, 
shall, as far aa is coTiaistent vnth the mteresta of 
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^e persona mterested in the estate or the pur- 
chase money, a£ford by the formation of lots, or 
otherwise, all reaeonable facilities to occapyiug 
tenants desirous of purchaBing their holdings 
(section 46). 

This well-meaning but loosely drawn section 
has been the cause of many disputes and much 
litigation, culminating in the celebrated case of 
' In re Pemberton, Trustee of Harenc' The ulti- 
mate result of the decisions seems to be that 
occupying tenants, whatever be their position or 
circumstances, have a prima-facie right to have 
the estate for sale divided into lots co-extensive 
with their holdings. They have also a right to 
be otherwise facilitated by the Judge in purchas- 
ing their holdings. But their right is restricted 
whenever the subdivision of the estate, or any 
other fecihty claimed by the tenants, appears to 
the Judge inconsistent with the interests of the 
parties interested in the estate or tiie purchase 
money. 

The leading alterations introduced by this Act 
into the relation of landlord and tenant are those 
contained in the 3rd and 4th sections, which 
regulate the compensations payable to tenants 
upon the occasion of a disturbance or in respect 
of improvements. 

As regards the smaller tenancies from year to 
year, existing at the date of the Act itself, and all 
tenancies of that class created subsequently, the 
principle of compensation for disturbance is 
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founded on substantial justice, although aomewhat 
Bbocking to the preconceived ideas of English 
lawyers. It is true that when the tenant took 
the farm as a yearly tenant he was aware of the 
incidents of such tenure, and that upon service of 
a notice to quit the tenancy was terminated by 
an Act which the tenant should have taken ipto 
his calculations, and by the exercise of a right 
which the landlord expressly reserved to himself ; 
bat, in truth, the moral relation and understand- 
ing between a landlord and such a tenant varies 
from the strictly legal one. No landlord could 
let the holding, nor could a tenant be fi^und to 
take it, were there not a tacit understanding that 
the landlord would not arbitrarily exercise his 
rights, and that unless some extxatn-dinary and 
unforeseen event occurred, he would allow the 
tenant to remain in posaeasioa eo long as he paid 
tAie stipulated, or a fairly increased, rent. If the 
claim of the tenant not to be wantonly disturbed 
had no legal grounds to support it, perhaps it had 
some equitable, certainly it had moral. As to the 
amount of compensation to be paid on account of 
BDch an equity, the Act affords no measure ca stan- 
dard, except thatcertain limits are laid down, not to 
be exceeded, in the tenant's favour. The difficulty 
of stating the principle upon which these damages 
should be assessed was thus awkwardly eluded, 
and the entire question was thrown upon the 
County Court Judge, who was left as best he 
might to settle the dispntes between the parties. 
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Conceding the equitable or moial grounds 
npon which a tenant from year to year might be 
admitted to claim compensation for disturbance^ 
it is difficult to see apon what theory tenants for 
terms certain exceeding a tenancy from year to 
year should also be allowed compensation for dis- 
turbance upon the termination of the letting. 

The object of the rule is plainly to make it the 
interest of the landlords to grant leasee for the full 
term of thirty-one years; but as in a letting for a 
fixed period the maTiiniiin amount to be paid for 
disturbance at the termination of the interest is 
known, and the date of the payment certain, the 
annual rent will be fixed with reference to. it in a 
manner rather to the disadvantage of the tenant, 
for the landlord must for his own security increase 
the rent so as to insure against the maTimnTn of 
eompensation. 

In considering the right of a tenant to com- 
pensation for improvements it is necessary clearly 
to keep in view the definition of- improvements 
contained in the Act. A tenant may spend large 
sums of money upon his holding without entitling 
himself to any compensation; his right depends, 
not upon the fact of the expenditure of money, 
but upon the residt of the expenditure. An 
, eccentric tenant of an agricultural farm may build 
thereon a villa residence, a kennel for hounds, a 
stable for a racing stud, or a tower commanding 
an extensive prospect, or he may lay it out in 
flover beds, or shrubberies ; but such vorks, al- 
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though requiring a large expenditure, would no£ 
add to the value of the holding as an agricul- 
twral farm- ; and if the landlord were required to 
repay the tenant such expenditure, the tenant 
would either succeed * in improving the landlord 
out of his estate,' or the landlord would be re- 
quired to indenmify the tenant against the con- 
sequences of his own extravagance. The landlord's 
liability to pay rests upon the principle * qui ne 
permet pae de s'enricbir aux d^pens d'autrui.' In 
90 far as the property at the termination of the 
letting is worth more for the purposes of its 
ordinary occupation by reason of the expenditure 
of the tenant's money, such increased value re- 
presents the tenant's money, and to the extent of 
the increase of value he is entitled to security fot 
bis expenditure. Even if the increase of value 
arise incidentally from the application of the 
tenant's capital, he has been held entitled to com- 
pensation. Thus when a tenant was in the habit 
of porchasing from neighbouring &rmers large 
quantities of green crops with which his catUe 
were outfed, and it was proved that this treatment 
had largely increased the value and improved the 
fertility of land, the Judge held that the tenant 
was entitled to compensation, not under the head 
of unexhausted manures, but for improvements 
which added to tiie lettiqg value of the holding. 

By the Act of 1860 the tenant was secured 
all the rights which arise under a system of free 
contract; the Act of 1870 leaves untouched all 



p:hy Google 



THE nUSR LAND ACT OF 1S70. 93 

the advantages given to the tenant by the preced- 
ing statute, and secures him in a negative form 
further valuable rights independent of, and often 
in direct contradiction to, the contract under which 
he entered into possession. He cannot he put 
out of his holding without comp^isatioD. When 
he quits, even of his own free will, or even when 
ejected for nonpayment of his rent, he is entitled 
to compensation for all improvements. Special 
&cilities are given him if he desire to purchase 
the landlord's interest, and if he has not sufBcient 
money for the purpose he can obtain an advance 
from Government. 

The authors of the measure may justly have 
imagined that they had gained for the Irish 
tenants security of tenure, and yet now ten years 
after the Act was passed the complaints of the 
tenants are louder than ever. 

The reasons why this well-intentioned Act 
&iled to produce the objects of its authors are 
not difBcult te discover. 

The authors of the Act either mistook what the 
Irish tenant wanted, or, not finding it expedient 
to state their object openly, they attempted to 
attain it indirectly and circuitously — a mode of 
legislation which generally makes matters worse 
than they were before. What the tenants wanted 
was to be left in quiet occupation of their hold- 
ings, to seeture which they were willing to pay, 
and often did pay, high, nay, extravagant rents. 
The measure which they agitated for was that 
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80 long as they paid the rent they shonld not 
be disturbed in their possession ; Uie Act passed 
in 1870 merely made it expensive fcnr the land- 
lord to tnm them out. The compensatioD for 
disturbance, and oompenaation for improvements, 
were not what the tenant wanted; this pecn- 
niaiy compensation was nothing in comparison 
to the loss of his home, and the destroction of 
his business ; a sum of money in hand was no 
adequate compensation to him, for he knew only 
two modes of using it, either in stocking a &rm, 
or lodging it in a bank upon the security of a 
deposit receipt. It was doubtless imagined that 
the landlord would be deterred from serving 
noticcB to qoit, by the amount of the compensa- 
tion for disturbance, as statesmen have endefr- 
Toured to exclude an article by attaching to it« 
importation a prohibitory duty.Jt In the case of a 
prohibitory tariff its object is defeated, if wealthy 
men are willing to pay an extravagant price, or if 
the market price of the article rise so high that 
it can be sold at a profit after payment of the 
duty. If the landlord were wealthy and wanted 
the land, he asserted his legal rights, and was 
ready to pay the legal penalty ; the tenant lost 
his holding and got such damages as he might. 
Supposing the landlord to be not only wealthy, 
but generous to his tenants, the matter would be 
worked out in somewhat the following iashion. 
The landlord wishing to get up possession, offers 
to the tenant a sum of money to surrender bis 



p:h»Google 



THE IBISH LAND ACT OF 1870. 95 

interests, which the latter, indignant as Naboth 
at the proposal to pnrehase hia vineyMd, unhesi- 
tatingly refuses ; notice to quit follows, and then 
EUi ejectment process ; the tenant files bis claim 
for compensation, putting down for disturbance 
the maximum rate, and claiming compensation 
for everything done on the lands as an improve- 
ment ; whether a cowjhgd was erected, or an old 
house pulled down ; fences boilt up or ditches 
levelled ; bog reclaimed or bog cut oat ; every- 
thing is an improvement, and not an ounce of 
bone dost has been put into the lands for the , 
last seven years, nor baa a cow crossed the field \ 
daring ihai, period, which is not entered nndei J 
the head of nnezhaosted manure. When the) 
' land ' case comes on, the landlord's witnesses, 
marshalled by an excited agent, are equal to the 
occasion; every improvement alleged by the 
tenant la proved to have been detrimental to the 
value of the holding; anything erected by the 
tenant is described as no better than a hovel ; 
anything which he has pulled down as substantial _ Z*^' 
and useful ; the ditches l evelle d were most neces- 
sary for drainage ; the fences erected render the 
lands useless for agriculture ; thus the battle 
of evidence sways to and fro, until the County 
Court Judge, acting upon hia own knowledge of 
things in general, more than the evidence given 
in the case, makes a decision, liberal in inten- 
tion, but which often leaves the tenant with less 
money in his pocket than if he had accepted 
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the terms which he might originally have ob- 
tained.i 

When the market for land is rising, and the 
tenants begin to compete against each other, the 
costs of the ejectment, and the compensation 
payable nnder the Act, are frequently advanced 
by the incoming tenant, who has undertaken also 
to pay an increased rent; the consciousnesB that 
their present distress is largely due to their own 
stru^les to secure the possession of lands ex- 
plains the great unpopularity of anyone who is 
found in possession of a farm which had belonged 
to another.* 

' In the case of Tracey v. Dick, In the ootinty of Wicklow, 
the landlord offered the tenant SOOt in full for all Iiia claims 
to eompenaation ; this tlie tenant reftised, and filed a land 
claim foi ISOOt. ; after six Aa,jf,' examination of witnesses, 
the tenant was awarded BgOZ,, and 26^ for hia costs. The 
actual cash expenditure, cbieQy for witnesaea, was five times 
the amount of the taxed costs. 

' When a tenant demancb a reduction of his rent, 
the question whether he has in fact any eqnitable or moral 
ground for such a demand toma npon the oircnmatances under 
which he liaa obtained possession of the land subject to the 
rent, as it must be conceded that the mere inconvenience or 
impossibility of the payment is in itself no ground for sncb 
remisraon, if the tenant is to continue in possession. 

1. If the tenant, holding originally at a less rent, haa been 
gradually forced Ut pay an eTer-inoreasing rent by the con- 
stantly-repeated threat of a notice to quit, the landlord, if 
inaisting npon payment, should receive tbe same and no more 
assistance from a court of law, than ia given to the money- 
lender who haa taken advantage of the distress of his debtor 
to coerce him into unreasonable and oppressive stipulations. 

2. If, however, the tenant has obtained possession by 
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The Act, by the scale adopted for compensa- 
tion for dlBtorbance, rendered it -the interest 
of the landlord to consolidate small holdings and 
to let his land to large fanners only. That it vaa 
advantageous to the public that the^very small 
holdings of poor tenants should be diminished, 
vas by all admitted, and it was perhaps one of 
the objects of the Act to increase the average 
acreage of &rms ; but the immediate effect of the 
3rd section was to render it more difficult for the 
small farmer without capital, when once evicted, 
to obtain a new holding. The landlord was also 
forced by these provisions of the Act, to eject all 
Bubtenauts upon the determination of the inte- 
rest of the middleman. ._ 

Compensation for improvements, payable at 
the determination of a lease, is felt by the owners 
of the land as inconvenient and oppressive. It 

himself offering to pay the leot in qnestioii, lie cannot plead 
the mistake in hia own estimate of the value, nor hia present 
Inability to pay, unless lie be willing to resciod the bargain 
bj* giving up poBseasion. That snch a tenant ahonld insist 
npon lelaiaing hia fann at a reduced rent, is as absurd as 
that a meiobant, who has resold a caigo at a low, should 
Teqnire an abatement from the original vendor. 

3. If the tenant's inability to pay arise from his having 
given an extravagant price to his predeceMor in tiie farm, he 
has olearly no moral right to ask for a rednotion i by the 
price which he paid voluntarily for his interest in the letting, 
he has given emphatic testimony to the fact that the rent 
was below the market value ; and if he was induced to pay 
more than the true value, his equity is against the last tenant 
— the assignor — not against the owner of the land. 
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may be answered that for the money which they 
pay to the outgoing tenant they receive a foil 
equivalent in the iaereaeed value of their land. 
Landlords, however, from the very nature of their 
property, have, in proportion to their income, less 
ready money than any other claBS in the commu- 
nity, and if the law require a man who has no 
capital to purchase the property of his outgoing 
tenant, it doea not much diminish his embarrass- 
ment to be assured that the improvements in 
qnestion may possibly be worth the money. A 
wealthy or reckless tenant may so improve the 
premises as to render it impossible for a landlord 
with but a moderate income to regain possesBion. 
Instances of the most extravagant claims for im- 
provements are of notunfrequentocenrrence, and 
the determination of the lease is but too often the 
commencement of litigation. - Landlords there- 
fore desire to let lands to those only the value 
of whose aggregate holdings falls within the 12th 
section, and to insist upon the tenant covenant- 
ing himself out of the Act. Forms of leases, 
varying more or leas in other particulars, but con- 
taining this material proviso, are in estensive, if 
not universal, use in all large and well managed 
estates, and to this extent the Act of 1870 has 
fai led to have any practical result. 

The right to compensation for disturbance and 
improvements having given to the tenants a cer- 
tain marketable interest in their holdings, they 
suddenly acquired a security which enabled them 
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to borrow money and obtain credit which they 
had never before enjoyed. Numerous competing 
branch banks were opened in insignificant country 
towns, and general dealers pressed their goods 
upon the fermers' families. During the prosper- 
oae years which preceded the present distress the 
farmers incurred debts to such an extent that, 
when the subsequent harvest proved deficient, 
they found their credit already exhausted, and 
therefore could not obtain money at the yery 
date at which they might have legitimately ap- 
plied for loans. Thus the farmer who in 1879 
had a valuable interest in his £irm and a stake iu 
the country, but had also, unfortunately, an over- 
due bill in the bank, and a balance against him 
on his account with the shopkeeper, found him- 
self in a worse position than be had been in before 
1870, when his inability to borrow protected him 
against debt. 

The Act of 1870 professed to obtain for the 
tenant security of tenure ; its only effect was 
that, when the market value of land was rising, 
it slightly delayed the date at which the landlord 
would find it profitable to evict the tenant. The 
authors of the Act considered that the tenant 
should be satisfied if he obtained a lease for 
thirty-one years, and attempted to secure him 
this advantage by making it the interest of the 
landlord to grant a lease for that term ; but the 
sections introduced to compel the landlord to 
grant such a lease made it the interest of the 
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tenant to decline to accept it ; his tenancy front 
year to year might last for an indefinite period, 
and could not then be determined without com- 
peusaticai, bat — the chances against any particular 
tenant being evicted were very great — the ac- 
ceptance by the tenant of a lease fixed a date, 
however retnote, at which the tenure would de- 
termine, without compensation, except for per- 
manent improvements ; and he therefore considered 
a lease for a fixed number of years as little else 
than a deferred notice to quit. 

The Act of 1870 was founded upon a miscon- 
ception of what the tenant desired, and created 
hapea which it foiled to realise. 

The first and second Bections of the Act propose 
to deal with the usages prevalent in the province of 
Ulster, or elsewhere, which were known under th& 
denomination of the Ulster Tenant Right. Mo uni7 
form custom of tenant right existed in Ulster, but 
upon va3rions estates there bad grown up certain 
modes of dealing with reference to the letting of 
land, which, although differing in details, resem- 
bled each other in their leading characteristics. 
Prior to the date of the Act, these usages were not 
recognised by the law, and were enforced only by 
the pressure of public opinion ; they were, in fact, 
customs, not laws, and in the most rudimentary 
condition. The Act did not attempt to define the 
nature of such usages, but made the custom of the 
estate an implied term in any contract of letting ; 
it extended to the usages existing upon estates 
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in Ulster the rule already applied by the English 
Conrts, to what was known in England as the 
^ Cnstoms of the ComitFy.' For a ' Custom of the 
Country ' to be recognised by the English Courts 
it need not be proved to have existed from time 
inmiemorial, bnt tnaj be established upon proof 
■of a UBage reaaonsble and certain in its nature, 
and generally acted on in a particular district. 
The principle upon which the Englieh judges 
acted is fully explained in the judgment of Baron 
Parke, in the case of Hutton v. Warren, 1 Mee & 
Welsb, 466 : ' It has been long settled that in 
■commercial tianBactione extrinaic evidence of 
cuatom and usage ia admissible to annex ioci- 
denta to written contracts in matters with respect 
to which they are silent. The same rule has alBO 
been applied to contracts in other transactions of 
life, in which known usages have been established 
and prevailed ; and this has been done upon the 
principle of presumption that, in such transao- 
tJona, the parties did not mean to express in 
writing the whole of the contract by which they 
intended to be bound, but to contract with refer- 
ence to those known usages. Whether such a 
relaxation of the Common Law ia wisely applied 
where formal instruments have been entered into, 
and particularly leases under seal, may well be 
doubted ; but the contrary has been established 
by such authority, and the relations between 
landlord and tenant have been so long regulated 
apon the supposition that all customary obliga- 
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tioDB, not altered by the contract, are to remain 
in force, that it is too late to porsue a contrary 
conrse, and it would be productive of much in- 
convenience if this practice vere now to be dia- 
tmbed.' 

The Irish Law Courts have been blamed for 
not treating the Ulster usages as ' costoms of the 
country,' but wrongly bo, for the latter are easen- 
tiallj different in their nature &om all forms of 
Ulster Tenant Right ; they were all merely con- 
versant with the due cultivation of the land and 
were upheld aa being beneficial for both landlord 
and tenant. They were all customs by which the 
tenant, upon leaving, was entitled to be compen- 
sated for something which he had done to the 
land by which he had increased its value ; as, for 
instance, a custom by which the tenant was en- 
titled to the way-going crop, to an allowance for 
unexhausted manures, for straw or manure left on 
the farm, for money spent on drainage or fencing. 
All these are matters for which a landlord, on 
in Hiring a letting from year to year, might rea- 
sonably contract to compensate the tenant for 
upon the determination of the tenancy ; but a 
custom, such as that of Ulster, to pay to the 
tenant the value of his occupancy upon the legal 
detennination of his tenancy, waa one contradic- 
tory to the nature of the estate created, and ex- 
cluded by the terms of the contract itself. The 
views expressed by the Irish Judges upon this 
subject are fiilly justified by the judgments of 
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the House of Lords in the case of Bamsden V. 
Dyson, L. E., 1 H. of L. 129. 

The nature of the Ulster Tenant Bight vill 
appeal from the following judgments of the learned 
Judge of the County Court of Fermanagh; 
'What are the characteristics and meaning of 
tenant right? It may be divided into three 
phases. The first is that the tenant may re- 
main in possession of hia holding, whether he 
hold under a lease or otherwise, subject, on the 
fall of the lease, to a revision of the rent, and 
subject, in case there is no lease, to a periodical 
and reasonable revision of the rent. The tenant 
is to remain in possession in this way, and under 
these circumstances ; and this is tenant right. 
The next stage of tenant right is this. Suppose 
the tenant not to be remaining in possession, but 
that he is parting with his interest in the pro- 
perty by transfer or aasigument. The usage in 
that case was that the tenant should be at liberty 
to do so, but that the landlord at the same time 
should have a right of veto — the right to say,," I 
won't accept that man as my tenant." This part 
of the tenant right was simply that the tenant 
should have the liberty of substituting a man 
equally good with himself as the future occupier 
of the holding. In connection with this we are 
to inquire what was the price to be paid to the 
tenant. The outgoing tenant pocketed the price 
of his interest in the property, a sum which was 
differently regulated on different estates. In 



p:h»Google 



104 THE IRISH LAND LAWS. 

some casea the landlord fixed it ; on other estates 
it was limited to a certain number of years' pnr- 
cbase ; and on others the old tenant was freely 
allowed to sell by public auction. All these ap- 
parent diffeiences do not alter the custom ; they 
are not — to speak in the language of logicians— 
the essential attribntes, but merely the accidents. 
When these rules are permanently established 
on the estate, I would say that they are abso- 
lutely binding. The next stage or phase of ten- 
ant right is — Suppose the old tenant is remaining 
in possession, or suppose that he is not selling, 
bat that the landlord is taking the holding to 
himself; if the landlord takes the land into his 
own hands, it is a question of law whether we 
have the authority to make the landlord pay the 
full marketable price — whether we are not to re- 
strain him by an injunction to let the tenant 
sell.' — (Jolly V. Archdale, Chapters on Tenant 
Bight I^nd Act, and Beports by Donnell, 
327). 

' Common to all the usages or tenant right 
customs there are five leading features, which 
may be termed the essential attributes, viz. : — 

' I St. The right or custom in general of yearly 
tenants, or those deriving through them, to con- 
tinue in nndisturbed possession as long as they 
act properly and pay their rents. 

* 2nd. The correlative right of the landlord 
perpetually to raise the rent, so as to give him a 
jost, fair, and full participation iu the increased 
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Talne of the lands, but not so aa to extinguish 
the tenant's interest hj imposing a rack-rent. 

* 3rd. The usage or custom of the yearly 
tenants to sell their interest, if they do not wiah 
to continue in posaession, or if they become un- 
able to pay the rent, 

' 4th. The correlative right of the landlord to 
"be consulted, and to exercise a potential voice in 
the approval or disapproval of the proposed as- 



' 6th. The liability of the landlord, if taking 
land for his own purpose &om a tenant, to pay 
the tenant the fair value of his tenant right. 

* These five elements I have found existing in 
every usage or tenant right custom that was 
proved before me ; and the special characteristics 
proved, in relation to the tenant right recognised 
■on particular estates, for the most part had refer- 
ence to some limitation or restriction affecting 
the tenant in his right of sale, or to the mode 
adopted by the landlord for asserting his rights 
under the 2nd and 4th of the above heads. 
When therefore a claim of tenant right is made 
by the tenant, and either its existence or its 
■character is disputed by the landlord, tlie contro- 
versy must be determined by the evidence given 
on either side.' (Graham v. The Earl of Erne 
id. p. 405.) 

The legal effect of the Act of 1870 in regard 
to the Ulster Tenant Bight was very clearly put by 
the County Court Judge for the county of Down : 
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• Whatever practice prevailed for any reasonable 
time previous to the passing of the Act, and not im- 
posed in contemplation of the Act, was the tenant 
right legalised upon that eBtate, no matter what 
the tenant right might be in the district round 
about.' (Kevan v. Lord De Eos, ih. p. 267.) 

""~~" The essential point in the Ulster Tenant Bight 
was undoubtedly the mode in which the 'fair 
rent' to be paid by the tenant was aBcertained; 
it was fixed not by open competition but by valu- 
ation. The revaluation for the pnrpose of fixing 
the rent at the determination of a lease, or at any 
time during a tenancy from year to year, was- 
alvays made by a professional valuator, or at least 
one in whom both parties had confidence, who 
valued the taxm having reference to the tail value 
of the ground, exclusive of buildings and tenant'^ 
improvements. 

^ The Ulster usages not only recognised rights 
as between the landlord and his immediate tenant^ 
but as between him and the subtenants npon the 
expiration of the interest of the middleman. 

The custom upon this point is thus summed 
up by Mr. Donnell (Chapters on Tenant Kight^ 
Sui., p. 79.) 

1. On the determination of a non-occupying 
middleman's leaae, the subtenants in occupatioiL 
axe received as tenants of the head landlord at 
fiiir customary rents. 

2. This allowed them a tenant right interest 
equal to that usually prevalent in the district. 
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3. If it was necessary to consolidate the hold- 
ings, the outgoing subtenants were permitted to 
Bell their tenant right to the continuing sub- 
tenants, or to receive from them the full value 
thereof, 

4. If the landlord, for the purpose of enlarging 
hiB demeBne, ejected any of the subtenants, he 
paid therefora feir tenant right compensation. 

The obvious objection to the Ulster Customs 
is that an incoming tenant loses the pecuniary 
advantages incident to the hiring of land, being 
compelled to sink a portion of his capital in the 
purchase of the interest of the outgoing tenant,, 
and his means of profitably working his &rm 
being "^o ixmio dimini^ed. 

The preceding analysis of the Act of 1870 and 
the Ulster Custom is sufficient to show how much 
more secure and satisfactory is the position of the 
tenant under the latter than under the former. 
The custom was forced upon the landlords simply 
by the pressure of the public opinion of an in- 
telligent and industrious peasantry ; and, like all 
popular customs, it precisely meets the necessities 
of the case because it was {Hx>duced and developed 
by them. 

The few and simple rules in which the Ulster 
Custom may be expressed contrast &vourably with 
the bewildering sections, subsections, provisions, 
and exceptions in which the Act of the 33-34 
Vict. ch. 46 is hopelessly entangled. 

It is proposed by some to define the Ulster 
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Cnatom by statntCj and to extend it to the rest of 
Ireland. By such an enactment the condition of 
the Irish tenant, and that of the Irish landlord 
slso, wonld be mnch improved, but it is &ii &om 
certain that by such a course anyone would be 
satisfied or the agitation stayed. 

Almost all who at present discuss the Irish 
land question profess each to be possessed of the 
infallible remedy by which the Irish tenants can 
be transformed from a revolutionary proletariat 
into a wealthy and conservative peasantry; before, 
however, anyone undertakes to construct a statute 
apon the subject it might be advisable to consider 
and devise distinct answers to the following 
questions. We assume that it is not proposed to 
confiscate the rights of individuals or to recast 
the social system, by the thorough and drastic 
measures available in stich a univeraal over- 
turning of society as the French Bevolution. 
Upon this assumption the queries annexed have 
been drawn up as follows, viz. : — 

Whether or not it must be admitted that the 
doctrines of the political economists as to the free 
trade in land, when applied to the relations of the 
Irish landlord and tenant, have proved inapplicable, 
if not actually mischievous, so that every approxi- 
matiou to the Civil or French Law is discovered 
to be injurious to the condition of the peasantry 
and the peace of the country ; and, if so, whether, 
having regard to the future of the country, it is 
«xpedient to reform our laws so as to assimilate 
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them to those in use among nations of an inferior 
social development? 

Whether the letting of land ehonld or should 
not be classed as a sub-denomination of and Bubject 
to the general rules applicable to cases of hiring ; 
and, further, whether the lav of landlord and 
tenant in Ireland should continue to be founded 
upon the basis of contract, or should henceforth to 
a greater or leas extent be openly referable to 
status solely? 

If it be considered advisable that some tenan- 
cies should be regulated by rules depending on 
status and not on contract, upon what principle, 
and with reference to what standard, are tenancies 
to be divided into those of status and those of 
contract? 

Whether in the case of tenancies which are 
to be left to contract it would not be advisable 
(having regard to the 12th section) to repeal the 
Act of 33-34 Vict. ch. 46, and to substitute a 
short and definite statement of all the agreements 
necessarily implied by law, as is done in the Code 
Napol^n, leaving it to the parties to contract 
themselves out of them as they desire ? 

Whether it is not the vital point, in all tenan- 
cies resting upon status, that the rent should be 
fixed otherwise than by bargain between the 
parties ; and, if so, how and in what manner shall 
the rent to be paid by any such tenant be assessed, 
and also by what authority or with reference to 
vhat standard shall the rents of existing tenants 
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be redaced of raised, so as to be made unifonn, 
and also when and how shall this rent &oiu time to 
time be readjusted ? 

If the rent of land is to be fixed with reference 
to the groBs prodnce, whether by the * gross pro- 
dace ' ia to be understood the present gross jm>- 
dnce of the land under a slovenly and careless 
system of &rming, or the possible gross produce 
of the land if skilMly and carefully tilled? 

What do we mean by the terms * security of 
tenure,' and 'fixity of tenure'? Under such a 
system, what would be the rights and duties of 
the landlord — and what those of the tenant ? 

If fixity of tenure (the right to possession for 
so long as the rent is paid) be granted to the 
tenants up to a certain maximum, whether it 
may not be expedient, in the interest of the 
public, to fix a minimum also below which fixity 
of tenure should not be granted ? 

Whether the fixity of tenure to be granted 
fihall be confined to certain only of the existing 
tenancies, or be hereafter acquired by any person 
to whom land may be let, irrespective of the ex- 
pressed terms of the letting, or in defeult of any 



Whether tenants who shall acquire fixity of 
tenure should be allowed to sublet the land or 
erect additional dwellings thereupon, thus creat- 
ing a new and worse class of landlords ; and also 
whether middlemen should be entitled to fixity 
cJ tenure, inasmuch as under no definition of 
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a Me rent eoold they be entitled to a profit 
rent? 

Whether tenants who shall acquire fixity of 
tenure shonld or should not be allowed to assign 
parts of their holdings, or subdivide same by 
their will or otherwise, inasmuch as in the 
former case the unrestricted increase of popu- 
lation will rapidly deteriorate the condition of the 
peasantry? 

Whether tenants who shall acquire fixity of 
tennre should or should not be permitted to 
mortgage, charge, or incumber their interest in 
the perpetuity? 

Whether tenante who shall acquire fixity of 
tenure shotdd be punishable for waste, or shotdd 
^x placed in the same position as tenants in fee 
farm, under the 23-24 Vict. ch. 154, sec. 25 ? 

Whether a tenant who shall acquire fisity of 
tenure should he bound to keep buildings, &c., in 
order, and to cultivate the land in a proper and 
husbandlike manner ; and, if so, how can he be 
compelled to do so save by the forfeiture of hia 
interest ? 

Whether the tenant's fixity of t«nure should 
be a right against his own landlord (i/n peraonom), 
or against the public (in rem) ? , 

If for the public benefit the landlord be de- 
prived of the power of freely dealing with his 
land, whether he is entitled to any, and, if so, 
-what compensation? and upon what principle 
shonld it be assessed ? 
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If a landlord for the public benefit be required 
to accept, and not permitted to demand more 
than, the * fair rent,' whether he shoiild or should 
not be guaranteed b; the State the punctual pay- 
ment of Euch * fair rent ' ? 

Whether to the landlord or the tenant possess- 
ing fixity of tenure should belong subsequent 
accidental increments of value ? 

Whether the grant to a tenant of fixity of 
tenure at a ' fair rent ' is not merely a circumlo- 
cution 'for the conveyance of the fee eimple to 
the tenant charged with a rent charge for the 
landlord ? and, if so — 

Whether the landlord should not have all the 
powers for the recovery ot this • fair rent,' which 
are usually given to annuitants or mortgagees by 
specific agreement or statute ? and also — 

Whether the landlord should under these cir- 
cnmetances pay all the county cess, and one half 
of the poor rate, otherwise than other annuitants 
or remembrancers ? 

Whether the owner of the rent should have 
any, and, if so, what process for the recovery of 
the rent, and whether a power of recovering the 
rent does not ultimately involve the distiirbance 
of the tenant, by an ejectment for the non-pay- 
ment of rent or sale of his interest ? 

Whether there cannot be devised some prac- 
tical and inexpensive mode whereby the tenant 
may be enabled, without danger to the rights of 
third parties, to buy up the rent charged upon 
his holding? 
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If the geneial principle and nature of the 
reform to be effected in the law of landlord and 
tenant have been once determined upon, the fol- 
lowing points as to the form of the statute mU 
remain for consideration i — 

(1) Whether it ia not advantageous that all 
the legal mles as to the hiring of land should be 
included in one consistent and intelligible Act? 
and that no attempt' be made to carry out any 
proposed reform by the process of engrafting new 
{ind isolated rules, exceptions, and provisions upon 
a series of statutes already suEEiciently confused 
and illogical ? and whether it would not also be 
advantageous that any new land law, besides be- 
ing complete in itself, should be drawn up in 
such language, form, and manner, that the land- 
lords and tenants in Ireland (or at least such of 

"them as are reasonably educated) should, like the 
inhabitants of Continental Europe and America, 
be able, without professional asBistance, to dis- 
cover their respective rights and duties ? and — 

(2) Whether it is not more advantageous 
that the additional rights and advantages (if any) 
to be given to the tenant should be expressed 
in afOrmative and distinct language, and not 
obliquely and impliedly introduced by the re- , 
striction of the exercise by the landlords of rights 
still admitted to be legal ? 
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POPULAR ERRORS AS TO IRISH LAW, 

Ik all conntries in which the law has been codified, 
every ordiiutrily educated person either knowB, or can 
eofdly ascertain, the rolee of tlie law applicable to any 
specific legal relation. The English and Irish law has 
never been codified, nor indeed any serious attempt 
ever made to eS'ect this most desirable object, which 
has, during the last half century, been continuouBly 
postponed to political measures or party objects. Thus 
the English public have become so habituated to con- 
sider their law as a mystery, and ite rules the anti- 
theeis to the principles of common-sense, that they are 
contented to remain ignorant of ite provisionB, and to 
hand over tiie entire management of their l^al 
a&iis to their solicitors. 

The general principles of English law are neither 
obscure Dor illogical when they are mastered, but the 
authorities are scattered through innumerable roporte 
and Acts of Farliameat, so that laymen cannot essUy 
even make inquiries as to the matter, and of ^e pro- 
fesdonal students who attempt to master it few ever ' 
arrive at any satisfactory result 

It is not therefore to be expected that those who 
deal with social questions, and attempt the reform of 
obvious abuses, should as a preliminary undertake an 
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flzhaoBtiTe study of the law ; but it may be birfy 
hoped that before they appeal to the public for the in- 
troduction of a new and beneficial law, or the repeal 
of some old and mischieTona rule, they Ediould at leaat 
ascertain whether the law which they deeire to intro- 
duce has not been for yeara on the face of the statute 
book, or whether that which th^ desire to repeal had 
any existence at all. It is also often veiy useful to 
oonsider whether the law complained of is peculiar to 
this counky, or of common use in all civilised nations, 
in which case tiiere is a strong presumption in its 
&TODT; and, further, those who bring forward cases of 
individual headship may be expected to inquire 
whether the sufferer could not have got full relief if 
he had observed the directions of the existing law, or 
applied to the ordinary tribunals ; and also, whether, 
although oonfident he was an injured man, it ia not 
poaaible that he was utterly in the wrong himself &oro 
the very connnencement. 

We deeire here to give a ffew examples of the ex- 
traordinary errois as to the existing Irish land law 
oommon in books or speeches dealing with the Irish 
land question. In the well-known work, 'Land 
^sterns, and Industrial Economy of Ireland, England, 
and Continental Countries,' by Mr. Cliffe Ledie, p. 
118, there occurs the following passage: 'Twenty 
yeai« ago, Dr. Hancock applied himself to discover 
the cause of the absence of trees ; and the cause he 
discovered is admirably illustrated by a communica- 
tion to liord Devon's Commiesion, which we beg our 
readers to study, not for its direct application to trees 
only, but for all the analogous impediments to im- 
provement and cultivation it suggeets: "Under tha 
«noonrttgemrait (says the writer) which I concaved 
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ihe law in force afforded to me, I planted trees ex- 
tensively in laudB which I held for a terminable leaeo. 
They are mine, I said, to all intents and porposes. I 
took the beet care of them, fenced and protected them, 
and of oonise paid tent, &c., for the land they grew on 
fiir a number of years, and I amadered them not only 
as a shelter and ornament to my place, but as a crop 
which I was raising on my farm (or the benefit of my- 
self and my family. But legihu alUer meum est. Ob 
taking oat a renewal of my lease, it appeared that my 
crop of timber, most of which had been growing for 
nearly forty years, while I paid the rent, could not be 
mine by law. Let me do the landlord no injustice. 
He had no disposition to possess himself of my trees. 
He felt that they ought to be mine. But the only 
lease he could give me was one by which I not only 
couM never call one branch of the treee I planted, 
protected, and paid For, mine, but by which I am 
liable to severe penalties if I cut a switch off any of 
them. My Lord, 'tis monstrous 1 Will the face of the 
country improve under such a law t Bhall I be mod 
Miough now to begin planting again, and leave a copy 
of the statement for my son, with da capo written at 
the end of it, against the expiration of my present 
lease ) No, I will grow fiirze, or heath, or brambles, 
but I won't grow timber." ' 

It is immaterial to observe tiiat neither under the 
Boman, French, nor English law would a tenant who 
planted trees upon hia taita acquire the property in 
them ; hut what is very important to the question is 
that, under the Irish law, a tenant who ^a/iUs trees 
dwrvng the term of hia lease com acquire a property tn 

By the Irish Statute, 23-24 Oeorge III. ch. 39, 
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it is enacted that any tenant for life or livee, or any 
tenant /or ytara OBceeding fovrUen years unea^red, 
■w\q ehall plant any trees, shall be entitled to cnt, sell, 
and dispoae of the same, at any time during the term ; 
provided that any tenant, so planting, Hhall, within 
twelve calendar months after snch plaating, lodge 
with the clerk of the peace of the coonty, or cotmty <f 
s dty, where snch plantation shall be made, an affidavit 
sworn brfore some justice of the peace of the oonnly, 
reciting the number and kinds of the trees planted, 
and the name of the lands in the form prescribed 
by the Act (section 2). The trees in question there- 
fore were the property of the tenant, if be had taken 
the trouble to register them ; but having onutt«d to do 
80, he had none save himself to blame. It is notorious 
that the tenant's interest in r^;ietered timber is a pro- 
perty perfectly well known in Ireland, and firequently 
sold and purchased in the same manner as any personal 
chattel. The history of the peculiar Irish l^islation 
up<Hi this subject is set out at length in Furlong's 
landlord and Tenant, Book lY. chap. 6. 

In the 76tb page of the same work, speaking of 
the embarrassments caused to tenants by the existing 
law, there occurs this passage : ' The first sentence of 
Mr. Furlong's treatise on the " Law of Landlord and 
Tenant in Ireland " is " The common law regulating the 
enjoyment of real property, both in England and Ire- 
land, is founded upon and governed by the principles 
of the feudal system." ' Sutdi astatement in 1870, the 
date of Mr. Cliffe Leslie's essay, ten years after the 
passing of the Irish Act of 1860, which swept all 
feudal ideas out of the legal relation of landlord and 
tenant in Ireland, is certainly remarkable. This refer- 
ence in the essay naturally suggests the following ob- 
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uervatioQ : the passage in queetdon does occur as the 
&st sentence in the original edition of Farlong's well- 
known work published in 1845 ; bat in tiie second 
edition, published in 1869, the year before the date of 
Mr. CliSe Leslie's eesay, the passage is postponed to 
some preliminaiy deGniti<His, and is not the first sen- 
tence of the work; henoe we may infer that ^e edi- 
tion used I^ the author of the essay in qneeti<Hi wfui 
the old one, not corrected as to the statutes passed be- 
tween 1845 and 1870. 

In the sajue work, page 53, occurs the following 
passage : ' An illustrafian must be given of the ob- 
structions which the land 1s.wb under which Ireland 
has been placed have opposed to the enterprise and 
prosperily of its people in other ways. " About fifteen 
years ago," Dr. Hancock relates in his treatise on the 
' Impediments to the Prosperity of Ireland,' " an enter- 
prising capitalist was anxious to build a flax-mill in 
the north of Ireland, as a change had become necessary 
in the linen trade &om hand-spinning to mill-spinning. 
He selected as the mte for bis mill a place in a poor 
1>at populous district, ntuated on a navigable river, 
-and in the immediate vicinity of extensiTe turf bc^ 
The c^talist applied to the landlord for a lease of 
fifty acres for a mill site, laboarers' village, and his 
own residence, and of fifty acres of bog, as it was pro- 
posed to nse toif as the fuel for the steam-eogines 
for the milL The landlord was most anxious to en- 
■comage an enterprise so well calculated to improve 
the estate. An agreement was concluded, but when 
the flax-spinner oonanlted his legal adviser be dis- 
covs«d that the law prevented the landlord from 
-carrying out the very liberal terms he had agreed to. 
He was bound by settlement to let for the best rent 
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only ; the lorigefit leaae ha covild gnuit wae for thre» 
Uvee, or thirty-one yean. Such a lease, however, at 
€be fnll rent of the lands, was quite too short to Becore 
Vbo flax-8[Hnner in laying oat his capital in building ; 
ttie statute enabling tenants ' to lease for mill sites 
mily allowing leases for three acres. The mill was not 
built, and mark ttie consequence. Some twenty miles, 
from the spot alluded to, tlie flax-spinner had land in 
which he could get a perpetual interest ; there he laid 
out his thousuids ; there he has for the last fifteen 
years giv^i employment to hundreds of laboarers, and 
has earned money. The poor but populooB district con- 
tinnee to be populous, but, if anything, poorer than it 
was. Daring the past seasons of distress, the people 
of that district sudfored much fixon want of occupation^ 
the landlords' rents were worse pud out <^ it than 
from any other part of his estat«. Could there be a 
stronger case to prove how much the present state of 
Ireland arises from the state of the law t " ' 

The essay from which this passage was taken was 
pablished in 1 868, ejid reprinted in 1 870 ; yet there is 
not therein any reference to the Settled Estates Act 
of 1856, which gave the Court of Chancery the power 
to lease lands 'for a building ibr ninety-nine yeBiB,or 
when the Court shall be satisfied that it is the usual 
costom of the district, and beneficial to the inheritance, 
to grant building leases for longer terms, then for such 
term as the Court shaU direct' (19-20 Vict. ch. 120, 
section 2), nor to the notorious iact that the Court 
has exerdsed ite power of granting leases for very 
lengtiiy terms for the very purpose of the erection of 
linen manufactories, and that applications for leasing 
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powera under Uie Act in question are of cODStaot 
occurrence. Auord^of the Master of the Bolls made 
under thifi Act authoriaing a lease for a very long 
t^m foi tbe ereddoa of a linen manu&ctoiyj in the- 
case of the estate of the Earl of Charlemont, majr be 
inspected in the office of the Chanoerj BegistrarB. 
Again, in the 7?th page of the same work o«5ai8 this 
passage. ' What is more important : a tenant for years 
has not the right of ownemhip, as was afterwards ex- 
perienced in the very ca«e before ns. The capitatiBt 
accepted a tease for 999 years ; although diverted from 
hisoriginaldesigiiwithregpecttotfaegronnd. Inputtmg 
it to a different purpose he proceed^ to level an emi- 
n»noe, and to carry a/aay the grwvelfor use elsewhere. 
But the law of landlord and tenant says : — " Ifa tenant 
opens pits for Uie purpose of raising stone or waste, it 
will be waste." And this being the law the landlord 
actually obtained an injunction to restrain the ten&nt's 
proceedings, and mulcted him in damages.' It can 
scarcely be gravely alleged that the Irish law is ex- 
cepti(mal and unreasonable which forbids one who has 
hired the use of the snperfidee of land, for a limited 
term, to destroy tihe oorpna of the demised pr^mses 
by carrying off and appropriating the gravel on the 
land, an act the result of which probably in most cases 
would be that, when the * eminence ' of valuable gravel 
had be^i disposed of, the premises would be thrown 
back on the landlord's hands in the condition of a. 
gravel pit filled with water. The next paragraph is 
also as remarkable : ' Once more, in another county, ttw 
very same capitalist opened an iron mine by arrange- 
ment with the lord of the soil, and commenced works 
on an extenmve scale. The la/ndlord th«n demanded 
terms to which he was not entUled f»/ his contract ; but 
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the price of Iriah iron has not beai hi|^ eaaa^ of 
Litfl jeaxB to de&ay tJie coat of a Cbaaoay snit la 
addition to tiie costB oS prodoctian, and delay, w<ary, 
and anxiety are not indncementa to induBtrial enter- 
prise; so the iron works were snspended.' It is 
insinuated here tiiat ttie T rial) law is mischievonaly 
dcfBctire because it does not prevent a landlord from 
making claims as to the merits of which we have do 
means of jadging, and that Coorts <>*» do no more than, 
4leal with disputes when they have arisen ; and, again, 
it is ignored that if tlie landlord had drananded terms 
to which he was not entitled under his contiact, he 
would have bad to pay the costs of the suit. As to 1^ 
peculiar eoeta and delay of the Chancery proceeding, 
it may be added that tlie old and expensiTe practice of 
Chancery bad been abolished in 1851, and a very 
simple, cheap, and (when accounts bad not to be 
taken) expeditioas course of procedure then existed in 
ttiat Court. It may not unreasonably be coi^jectured 
that the capitalist who took so peculiar a view of his 
rights as a lessee for year^ perhaps fell into some 
fimil w error as to his rights under bis ininin g lease. 

As to the Irish law of waste, Mr. Cliffe Leslie 
makes very remarkable statements, and uses very 
strong language. Thus, in page 107 : — 

' A legidatwre of landlorda, devising a code of Uvim 
for Ireland, has thought oviy of the landlord ; and the 
ground has been cursed for hit sake. Does anyone 
need further illustration of the fundamental policy of 
tbat code) He will find it in a passage (^ the standard 
treatise on " The Xaw of landlord and Tenant in Ire- 
land," definisg what waste is in the eye of the law — 
"A tenant hasno right to alter the natureof the land 
demised, \ty ccmverting andent pasture into arable 



p:h»Google 



APPENDIX. 123 

laud, or arable land into woodland, or by eoclodng 
and ciiltlTatiiig waste laud included in the denuBO, ix." 
Is it not rightly called a law of waste ] To keep the 
land <tf the island unchanged, unchangeable, and nn- 
improred alike in its own condition and its ownership, 
to keep the world standing still £rom age to agfi, and 
therefore tumbling to decaf,' &c., &c. 

The passage in Furlong ie to be found in the 657th 
page in the old edition ; if reference be made to the 
footnoted of Mr. Furlong's work, we find no trace of 
a code of laws devised for Ireland by a l^;islature of 
landlords; Mr. Furlong does not refer to any Irish 
statute in support of his statements, nor, indeed, 
could he, as there never were any such enactmenta, 
as anyone can easily ascertain by reference to ' Onlton's 
Index of the Irish Statutes,' p. 795, tiUe 'Waste'; 
but be does refer to no less than seventeen K^rted 
cases, aU of which withmii exception are EngUth, and 
all tnm upon the simple principle that he who hires 
an article cannot destroy the article hired, during the 
period of the hiring, but must return it in the same 
state in which he received it. 

This selection of pasaages from Mr. Oliffe Leslie 
is not to be taken as proving that upon this subject 
be is peculiarly inaccurate; his writings have been 
made use of because they have naturally, on account of 
the earnestness and great literary ability of tiie author, 
acquired a large circulation, and exercised much in- 
fluence upon public opinion. As to the less known 
and less cardul writers upon this subject, we can only 
say — Quia « in viridi Ugno hoc fadimt, in a/ndo 
qmdjkti 

An instance of the extraordinary manner in which 
the plainest legal principles are ignored occurs in the 
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letter of the ' Special Correspondent of the Slandard, 
of the 30th December, 1879. 

' He (Lord Sligo) has the reputation of being the 
only lai^ landlord in Mayo who has raised his rent 
idnce the pasdng of the Land Act ; and th»« is no re- 
fdating the evidence that this has been done in some 
cases to the extent of 50 per cent., on holdings in 
which it was dednred emphatically that ttie traiant; 
had made all the improvements which were the justifi- 
oation for the advance, the landlord never having con- 
tiibnted a Bhillmg in any shape or form. So far as I 
oonld gather, the form in which theee improvemaits 
were effected, so that it became possible, as it was pat 
to me, for the landlord " to confiscate the capital of 
his tenants " was this : most of the small holdings are 
oont^^nons with large tracte of waste, moonttdn, or 
bog land, and the small fermers in th^ spare time 
set to work to reclaim portions of theee. On the Sligo 
estate this practice, which is common all over the west 
of Ireland, has been foUowed; but the agent has had 
a sharp eye on such improvements, and instead of the 
equitable rnle which seems to prevail over the Dillon 
estates, on the Boscommon side of the county, of 
leaving the improver to enjoy what he has thus 
created daring bis tenancy, the landlord has stepped 
in and insisted on a share — and, as some insisted, the 
lion's share — ^the moment there is anything to divide.' 

The correctness of the statement is immaterial ; as 
is the meanness or generosity of an owner of properly 
in assorting liis rights. The &cts of the case, stripped 
of rhetoric, stand thus. A hiree of B the use tor a 
limited period of (say) ten acres at a certain rent, and, 
having been put into possession of the ten acres agreed 
upon, enters upon and appropriates the ten adjoining 
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acree, Bud cultiTaites for his own profit these second 
ten aoree, to which he haa no title whataoerer. The 
legal bearinge of the case would tnm upon the follow- 
ing points: (1) Whether the tenant wilfully treepaBsed 
upon and wrongfully occupied land whidi he knew 
was not his own ; in this case he was a wrongdoer from 
the first, and has no legal locos atamdi. But (2) if the 
tenant entN«d upon and improved these lands under 
a mistake as to his rights (whether referred to custom 
or otherwise), and the hindlord, with notice of the ten- 
ant's reclamation and improvements, stood by, intend- 
ing to appropriate to himself the tenant's expenditure, 
he would be restrained by an injunction from the per- 
petration of such a fraud (see &Fa.j v, Burke, 8 It. 
Oh. p. 618). 

If we vary the rank and position of the landlord 
and tenant, there will be no doubt as to the rule of 
law to be applied to such a transaction ; and apon this 
subject the following case, the evidence of which is of 
record in the ConrtofChanc^y, may be safely referred 
to. By a lease of the 7tb of May, 1806, H.AL de- 
mised to H.TT., the lands of Cloonasea in the Eji^^b 
County, containing 156 Irish acres (261a. Or. 11^. 
English), for 21 years, at the rent of 801. Irish (73^ 
16«. 11^. English), with a quoties toties covenant for 
renewal. The lease was renewed from time to time, 
down to the year 1869. The representetives of H.M. 
in 1872 obtained from the Church Commissioners a 
grant in fee of the lands in question, with others, upon 
payment of the sum of 2860^. 19«. 4d., and subject to 
the perpetual head rent of 4072. la. 7d, 

The lessee under the lease of 1806 sab-let the 
lands to various under-tenants, who commenced and 
carried out a series of encroachments upon the adjdn- 
ing lands. 
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In 1876 the representatives of H.U. inetitoted 
proceedings in the Court of Chancery, to obtain a snb- 
fee form grant of the Und then in the occupation of 
their onder'tenHnts and the rent of which they were in 
receipt of. In the proceedings under the petition in 
question, it was proved by the repreeentativee of H.M., 
the original lessor, and admitted by the petitioners, 
that the latter, by their under-tenants, were in posses- 
sion of not lees than 266 Irish acres (430a. 3r. 17p. 
Engli^), of which 111 Irish acres (179a. 3r. 7p. 
English) had been acquired solely by encroachment 
or 'redamatdon of adjoining lands'; by whatever 
name it is called, the fact is the same. (B^ore the 
V.C. ; TJssher, petitioner; Balfour and others, re- 
spondents. Petition filed the 23nd May, 1875.) 

If it be desirable that whoever reclaims the 
waste lands of another should be entitled to the 
ownership thereof, the principle should be openly 
stated, and the proposed amendment of the law to that 
effect prepared, in which the terms ' waste land,' and 
' reclamation ' should be intelligibly defined. 

As a proof of the extreme ignorance of the pres^it 
condition of the law of landlord and tenuit in Ireland, 
tiiere cannot be a more remarkable instuice than a 
speech lately delivered by the Venerable Archdeacon 
O'Connell, the respected and most respectable parish 
priest of Castleisland. It is to be observed that the 
object of the speech was to dissuade his pariBhioners 
from eetablishing a branch of the Land League in the 
district, and that its design and tone were alike mode- 
rate and praiseworthy. The Archdeacon naturally 
prefBced his address by pointing out to his hearers 
that be himself was sprung &om the farming class, and 
that his own &mily had as much if not more reaeoQ 
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than any of his pariaMonerB to complain of the land 
laws. ' I am the eon of a teTiant-&rmer myself, and 
if the sense of a cruel wrong coixld justify anyone in 
joining a movement of questionable morality, that 
joBtification would be mine. Just thirty years ago my 
poor &ther was evicted from a farm held imder Baron 
Foster, after expending not only his capital, but a life- 
long tenn of toil and induatiy, in building, planting, 
fencing, draining, and otherwise reclaiming what was 
once awet swamp. When the lea«e of that farm expired 
the rent was raised 25 per cent. ; but this was not the 
worst. In little moi'e than a year afber Baron Foster's 
death, he was served by his son with an ejectment for 
non-title, and though the rent was punctually paid, 
and thongh there was mo^ respectable evidence to 
prove that there were unexhausted improvements to 
the value (£ upwards of 8002. efiected on the form, all 
was of no use. By the decree of a Court of Law, all 
was confiscated to the use and benefit of this model 
hmdlord and his hailifl", who shared with him the 
spoils of an honest, industrious man. This is but a 
typical case of the many hundred casee that have oc- 
curred from that day to the present, throT^;hout the 
length and breadth of Ireland, and owing to an unjust 
iMid system.' — Irish Times, 2nd. October, 1880. 

Iiet us admit to the fullest extent the correctness 
of the statement made by this most conscientious 
clei^yman ; but we would suggest that if he had taken 
the trouble to ascertain how the law at present stands, 
he would have substituted for the last paragraph the 
following : ' I am happy, however, to inform you that 
under the amendments in the law which have been 
effected since that date, such uyuatice as I have de- 
scribed could not now be perpetrated ; for upon th© 
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«xjnration of the fiist lease my father nnder the present 
law woald h&ve been entitled to compensation of Hbs 
fall value of hie improvfimentB by virtue of the iih 
section of the Act of 1870 ; and if the second lease 
made by Mr, Baron Foster, who was only a tenant for 
life, were invalid aa against his son, the tenant in re- 
mainder, my&ther, by virtne of the 41st section ctf the 
Act of 1860, conld h&ve recovered damages for the losa 
of his int^«et against the representativeB of Mr. 
Banm Foster, by virtue of the covenant for good titie 
and quiet enjoyment which ia now implied in all 

There is no need to aconmalate further instances, 
but it is impoedble to avoid remarking that the 
majority of those who have addressed letters to the 
public papers upon the neoeeait? of a change in the 
law of landlord and tenant in Ireland assume, as a 
iact, that a tenant ejected for nonpayment of rent is 
not entitled to any compensation for improvemmts, 
and that the majority of the forms are tenandee at 
wilL 

It may be perhaps remarked that the object of tiiis 
appendix is to suggest that the task of law ic£>rm 
should be left to the lawyers. Far fi:om it — lawyers, 
aa a class, are, of all the community, the least disposed 
to a reform of an BTinHng system; the labour which, 
they have expended in maateriug its technicalities and 
nnravelling its oomplexitieB leads them as a rule to 
vastly overestimato the valueofUie information which 
they have thus acquired; they mistake for jurispm- 
dence 'the Ic^cal deduction of one absurdity &om 
another,' and believe what is obscure to be profound. 

The amateur law reformer, on the other huid, 
desirous of remedying a specifio evil, is too prone to 



p:hy Google 



APPENDIX. 129 

attribute it to BOme role of law whidi !a but a portion 
of a complex BTstem, and, in total ^JSKgtaA of the 
rights of third parties, propoeee its repeal or auggeets 
some crude enactment which, from its conflict with 
other rules left unrepealed, the existeuce of which its 
author was wholly ignorant of, wonld produce inex- 
tricable confofdon and litigatioD. 

He who proposes the enactment <^ a new law in 
subatitntion for one in use should at least be able 
to state with reasonable clearness the details of the 
measure which he desires to introduce. A statute cau- 
not be drafted by a stroke of genius, nor its del^s 
worked out 1^ the purely logical process of converting 
the existing rules into their contradictories, after the 
fashion in which Friar Joim oonBtructed the regulations 
of the monastery of Th^Ume. A good and successful 
Act of Parliament is prepared after the same fashion 
as a well-drawn deed. The draftsman mnst know 
who are the persons whose rights are to be afiect«d; 
next clearly underetand the redprocal existing rights 
of the several parties ; then have specific instruction 
as to what he is desired to accomplish ; and finally 
drafb a document intelligible, unambiguous, complete, 
and harmonious. 

Law refomt is most successfully accomplished by 
those who, like Flavius Fimbria, not himself a lawyer, 
have previously mastered the formuln of the patricians. 
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